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NOTICE PLEADING * 


HERE is little doubt that lawyers, the country over, form 
one of the most conservative elements of our population. 
The bankers, the large manufacturers, capitalists generally, are 
naturally fearful of changes the effect of which they cannot wholly 
foresee. It is almost equally natural that their legal advisers, 
thrown into intimate contact with them, and thus learning to see 


and appreciate their point of view, should share their conservatism. 
The men who give character to the American bar are these legal 
advisers. The rest of the bar largely follows their lead. Again, 
the daily training of a lawyer, the eternal hunt for precedent, the 
desire to be able to advise with certainty, the fulsome flattery of 
the common law in legal treatises old and new, — all these incline 
the lawyer to look to the past and trust it only, or at least, mainly. 
Therefore, in urging a proposed change upon the profession, one 
must expect even a strong case to receive scant recognition, and 
must be willing to state the facts as one sees them, and to be satisfied 
if time and a slowly altering professional opinion finally produce 
results. It is in this chastened spirit that I venture to propose 
again’ the adoption of a system of pleading, based upon the 
principle of giving notice of the opposing claims of the parties, in 
contradistinction to the present principle requiring a complete 





* The writer wishes to acknowledge his indebtedness to his colleagues, Dean 
Huston and Professor Cathcart, for valuable suggestions which have been of service. 
1 See “Judge Gilbert and Illinois Pleading Reform,” 4 Int. L. Rev. 174. 
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allegation of all the ultimate facts which must be proved at the 
trial in order to establish their claims.’ 


I 


Perhaps a short statement, attempting to visualize notice plead- 
ing, may be useful. The general idea seems to be easily compre- 
hended, but it has been said that the concrete sort of pleading it 
would require is vague. Equally general and indefinite, however, 
is the conception of pleadings requiring an allegation of the essential 
facts; it is only our knowledge of numerous applications of the 
principle that gives it any concreteness. Apparently, therefore, 
the simplest way to remove this lack of definiteness in our notions 
of notice pleading is by a few illustrations. 

Let us compare an ordinary special count on a contract, a common 
count for work and labor, a count for a negligent personal injury, 
and a-count for libel with corresponding pleadings under a notice 
system. A special count on a contract contains four allegations 
which in the ordinary case are essential: the statement of the 
defendant’s promise, the statement of the consideration for that 
promise, the averment of the performance of conditions, and the 
allegation of the breach. To be sufficient in substance and avoid 
a variance, the promise must be alleged with considerable accuracy. 
The consideration must be alleged fully and truthfully, and must 
be on its face a legally. sufficient consideration. The performance 
of conditions may by statute now usually be alleged in general 
terms, but an excuse for non-performance must. be specifically 
alleged. The breach must carefully fit the promise alleged and 
be on its face actionable. 

Under notice pleading, to take a concrete example for the sake 
of definiteness, the complaint would merely allege that the plaintiff 
claims damages because the defendant failed to complete the pur- 
chase of the plaintiff’s dwelling, 501 Prospect Avenue, St. Louis, as 
he had agreed, about July 1, 1916, to do. Under such a pleading 





* This is the general rule. The modern English system permits notice pleading 
in many cases as an optional alternative: see HEPBURN, THE DEVELOPMENT OF CODE 
PLEADING, 211-25. Michigan has adopted notice pleading: see Sunderland, “The 
Michigan Judicature Act of 1915,” 14 Micu. L. Rev. 551 (part four of the entire 


article). The Municipal Court of Chicago has adopted notice pleading: see 4 ILL. 
L. REv. 512. 
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no question can arise (a) whether the promise is truthfully alleged; 
(6) whether express conditions to the promise which qualify it 
are stated; (c) whether the consideration alleged is legally sufficient; 
(d) whether it is the entire consideration; (e) whether it is the exact 
consideration; (f) whether the allegation of the performance of 
conditions is made; (g) whether an allegation of such performance 
will suffice when really performance did not take place but was 
excused; () whether the breach alleged is a breach of the promise 
alleged, not to mention many other questions of the same character. 
Yet it notifies the defendant of the cause of action he will have to 
meet, and enables him, it would seem, to state and prepare his 
defenses. His answer might be: The defendant says (1) that no 
promise to purchase the said property was made by the defendant; 
(2) that the plaintiff was unable to convey a merchantable title 
to said property; (3) that the claims of the parties concerning the 
alleged contract of purchase were referred to arbitrators whose 
award was that the defendant was not in any way liable. Under 
notice pleading no objection can be made on the ground that an 
allegation is a conclusion of law, unless it is also too indefinite to 
give the plaintiff adequate notice of the defense relied on. Though 
this may sound like a new proposition, it is in truth not such. Our 
present pleadings are full of allegations of law, averments which 
are compounds of law and fact, and not purely statements of fact. 
That is the reason why instructions must be given by the judge to 
the jury. If the pleadings really alleged “fact,” the jury could 
decide on their truth without any instructions concerning law. 
Did a wagon X. was driving collide with Y.’s person? What in- 
struction would be necessary to enable the jury to decide that? 
But if we ask, did the defendant ‘“‘promise”’ to buy the plaintiff’s 
dwelling, then the jury must have aid from the court. The word 
“promise,” when used in a pleading, means an undertaking bearing 
such a relation to the consideration alleged and made under such 
circumstances that, in the absence of some special objection, it 
will be enforceable. Obviously here are questions beyond the jury’s. 
province. So the commonest allegations in our present pleading 
are compounds of law and fact. If the allegation gets too indefi- 
nite, we call it an allegation of law and exclude it. Under notice 
pleading, if the allegation is so general as to give inadequate notice, 
it would be excluded or particulars required. 
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Consider next the ordinary common count for work and labor. 
This count is so extremely indefinite that under notice pleading it 
would not suffice. Its substitute might run: The plaintiff claims 
one hundred and fifty dollars for wages due for service as the 
defendant’s chauffeur, during: January, February, and March, 
1916. This tells the defendant what he is sued for, which the 
common count does not do, and yet avoids the needless technicality 
of the usualspecial count. 

An ordinary count for a negligent injury is a nice piece of mechan- 
ism. Allegations showing the defendant’s duty to use care, the de- 
fendant’s act stated with reasonable detail, his negligence, the 
legal causation of some specific injury to the plaintiff, perhaps the 
plaintiff’s use of due care, his non-assumption of the risk, and other 
statements for slightly varying cases must be included, or one is 
subject to a general demurrer. Notice pleading, of course, would 
omit most of these averments, which give the defendant slight 
assistance in defending, and instead would tell him plainly and 
simply what the plaintiff demands. For example, the plaintiff 
claims damages for personal injuries sustained by being struck by 
the defendant’s motorcycle, about August 1, 1916; such would 
seem to be an adequate notice pleading. The defendant will know, 
without any allegation, that the plaintiff claims that the defendant 
was negligent when he was legally obliged tobe careful, that the 
plaintiff was free from fault, that the defendant’s act caused injury 
to the plaintiff, and the other essential matters. The inclusion 
of these allegations of law in the complaint will not assist. the 
defendant materially. 

Turn now to that over-abundant growth, the complaint for 
libel. Compare its inducements, colloquia, innuendoes, “of the 
plaintiff,” and so forth ad nauseam, with this simple statement: 
The plaintiff claims damages for a libel contained in the Daily 
Argonaut for October 16, 1916. If there could be reasonable doubt 
as to what statement is referred to, the complaint might state its 
general tenor sufficiently to identify it. It may be added that the 
pleader is not to be held to the exact date alleged; but the date 
must be accurate enough to direct the defendant to the defamation 
complained of. Thus, without requiring exact accuracy with the 
resulting danger of variance, the date becomes more important 
than under our present system. What a fine disregard of con- 
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sistency is shown by our common rule that, though the exact date 
be immaterial, it must be alleged for certainty, and yet need not 
be proved as laid!* To such a complaint for libel the defendant 
might answer as follows: The defendant says (1) that the statement 
made is true; (2) that it was fair comment upon an article published 
by the plaintiff in Onward for October 7, 1916; (3) that the plaintiff 
released the defendant from liability for the statement. 

Notice pleading then requires that the cause of action or defense 
relied upon. shall be stated as simply as possible, consistent with 
giving adequate information to the opponent. It is to be hoped 
that no law would develop determining what is sufficient notice 
of any cause of action or defense. It should be left a question of 
fact in each case to be determined by the trial judge, or other 
officer in charge of the pleadings. The question would arise upon 
an application by the opponent for particulars. If the opponent 
truly needs the particulars to enable him to apprehend the pleader’s 
position, they should be given, otherwise refused. And if the 
opponent does understand the pleader’s claim, whether that be 
the result of the pleading itself or partly due to the opponent’s 
own knowledge, he is obviously not entitled to particulars. That 
the judge may sometimes, for his own use, need and require a 
more complete pleading than that which may have been filed, is 
noticed below. 


II 


Does the present system work well? I think that all can see 
and appreciate the needless technicality and general inaptness of 
some of the rules of common-law pleading. The artificial forms 
of action, the broad general issues which do not give adequate 
notice, the common counts which are open to the same objection, 
and other defects well pointed out by Dean Ballantine in the 





3 Glenn »v. Garrison, 17 N. J. L. 1, 3 (1839); Sage v. Hawley, 16 Conn. 106 (1844). 
This absurd result is an incidental effect of essential-fact pleading. It seemed necessary 
that time and place be alleged to fairly apprise the opponent of the cause of action or 
defense relied upon, so the allegation is required. But in substantially all actions the 
time of the happening of any fact is prima facie quite immaterial; only such a defense 
as the statute of limitations would make it material, so it need not be proved at 
all, or at least not as laid in the pleading. Likewise, place is really material in local 
actions only, with the result that in other actions it need not be proved as laid. 
Some modern courts have refused to follow this eccentric rule. Backus v. Clark, 1 
Kan. 303 (1863). 
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“Tilinois Law Bulletin,” * need not be criticized again in this article. 
Code pleading was proposed and adopted to remedy those glaring 
faults. More than a dozen years before its adoption in New York 
the English judges, by their so-called “Hilary Rules,” *® had at- 
tempted to correct some of these evils. But my indictment against 
the present system of pleading goes deeper. Code pleading and 
Hilary Rules pleading require the facts ‘essential to constitute a 
cause of action, the facts which must be proved at the trial, to be 
alleged in the pleadings. It is this fundamental principle of our 
present system that seems to me erroneous. But what are the 
objections to it? It is a fruitful source of the delay in litigation 
which is so commonly condemned; it causes a great waste of time 
on the part of appellate courts; it no doubt wastes much time in 
the trial courts, though proof of this is harder to obtain; and 
occasionally it leads to an improper conclusion of a particular 
litigation. Of these objections more will be said in another 
paragraph. 

With a view to determining how our present system of pleading 
is actually working, I have examined, case by case, a few volumes 
of reports from widely separated jurisdictions in this country and 
from England. In every instance I noted or attempted to note 
all cases which were reversed on the pleadings. Usually I noted 
also the cases in which pleading points were discussed, though the 
lower court was affirmed. In general the volumes chosen were the 
latest volumes published from the jurisdiction in question at 
the time the examination was made, some six years ago. But in 
the case of England volumes were chosen from the classical period 
of common-law pleading, say 1830, again from the developed 
Hilary Rules pleading, about 1846, as well as from recent reports 
under the pleading established by the Judicature Acts.’ The 
Illinois reports were given disproportionate attention, because 





4 “The Need of Pleading Reform in Illinois,” 1 Intrno1s LAw BULLETIN, 3. 

5 These rules were adopted by the judges under parliamentary authority; they 
are found conveniently in 1 CuitTy, PLEADING, 16 Am. ed. 749. 

6 An earlier presentation of the results has been impossible. 

7 The Judicature Acts pleading is discussed clearly and yet concisely in HEPBURN, 
THE DEVELOPMENT OF CODE PLEADING, chap. 6. The inside history of the reform of 
pleading in England, culminating in the Judicature Acts pleading, is ably and interest- 
ingly told by Samuel Rosenbaum in “Studies in English Civil Procedure,” published 
originally in 63 U. or Pa. L. REv. 151, 273, 380, 505. 
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the writer lived in that state at the time of the examination, and 
because Illinois has been singularly backward in instituting plead- 
ing reform. Exact accuracy could not be claimed for the tabulated 
results of this examination without undue rashness, but an honest 
effort has been made to have the results correct. Fractions have 
been avoided in computing results. With these remarks, intended 
to answer certain natural questions about the tabulation, it is 
printed in full. 

We may notice first the remarkable figures from England. 
Under the common-law system the matter was bad enough with a 
pleading question decided in every sixth case. But under the 
Hilary Rules it was worse. Every fourth case decided a question 
on the pleadings. Pleading ran riot. No wonder that the English 
bench and bar were ready for reform. And what a successful reform 
the Judicature Acts were! In only one case in seventy-six can a 
pleading point be found. Reversals on questions of pleading drop 
from one in forty-four under the common law, and one in thirty- 
three under the Hilary Rules, to one in six hundred and five: one 
reversal in all the cases under the Judicature Acts which were 
examined. If anyone urges the adoption in any American juris- 
diction of a pleading system analogous to that of the Judicature 
Acts, I for one am ready to second his efforts. The English system 
has been successful. | 

If we turn now to the figures from American jurisdictions, we 
ought to be confounded by them. In almost every instance the 
showing is worse than under any one of the three English systems. 
In a number of reversals on the pleadings we unhappily outdistance 
England entirely, the average for all the jurisdictions examined 
being one reversal in every twenty cases. If we leave out Michigan, 
which has long had partial notice pleading and has recently adopted 
it fully, the average-is one reversal on pleadings for every seventeen 
cases. In affirmances on pleading points, the average is one in 
seven cases, or the same as under the’ English common law. If 
again we exclude Michigan, the average is one in every six cases. 
In this respect we are a trifle better than were the courts under the 
Hilary Rules. But our average of reversals is so much higher than 
theirs that on the whole they have the best of the argument. 

Nor does it seem to make the least difference whether a state 
is a common-law or a code state. In the matter of reversals the 
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THE PROPORTION OF DECISIONS ON PLEADINGS IN APPELLATE COURTS 





JURISDICTION 
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examined 


Total 
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exam- 
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Rever- 
sals 
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pleading 
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H. L. 
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law 
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common-law states average one in twenty-one, while the code states 
average one in twenty. In affirmances the common-law states 
average one in six, the code states one in seven. Code pleading 
has not reduced the number of cases which are decided on pleadings. 
It has not increased their number as did the Hilary Rules, but it 
has not effected any material reform as did the Judicature Acts. 
By this test it has largely failed in reducing delay in legal pro- 
ceeding, or waste of time by the courts. One, therefore, who pro- 
poses that a common-law state adopt code pleading has really 
nothing in the above figures to commend his enterprise. Code 
pleading, in my judgment, is not the solution. _ 

Before going further, one must congratulate the courts of Massa- 
chusetts. With only one reversal on pleadings in ninety-two cases 
and only one affirmance on pleadings in eleven cases, it occupies, 
compared with other American jurisdictions, a proud position. I 
have been told by one who should know that the Massachusetts 
Supreme Court is determined to avoid decisions on points of practice 
and pleading whenever possible; and to discourage the raising of 
such technical points on appeal. If true, the effect is excellent. 
Massachusetts uses a greatly modified common-law pleading. 

The two late volumes of Wisconsin reports examined show a 
decided improvement over the earlier volumes. The Wisconsin 
court is pretty clearly taking much the same stand as the Massa- 
chusetts court. Wisconsin is of course a code state. Thus under 
any system much may be done -to alleviate the situation by the 
determined efforts of the judges. 

But the two courts that have the best records on the returns 
are the Michigan Supreme Court, and the Appellate Court of 
Illinois when sitting on appeals from the Municipal Court of 
Chicago. Is it not significant that these two courts are hearing 
appeals in cases which were tried under a system of notice pleading? 
In the last volume of Michigan reports available, containing cases 
decided since notice pleading was fully adopted, there is not a single 
reversal on a pleading question. Affirmances on pleadings had 
fallen to one in twenty. In the appeals from the Municipal Court 
of Chicago there was but one reversal on pleadings in one hundred 
and thirty-five cases, and but one affirmance on pleadings in every 
twenty-three cases. An inferior court of a great city with elected 
judges, sometimes able and sometimes not so able, has done business 
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without sending a great grist of pleading questions to be passed 
on by the appellate court! No doubt credit is due to the judges of 
the court and to its able and excellent Chief Justice, Harry Olsen; 
but is not the result due in part, possibly in large part, to the fact 
that the court, under powers granted to it by the legislature of 
Illinois, adopted a non-technical system of pleading, based on the 
general principle that any pleading is good that adequately notifies 
the opponent of the cause of action or defense he may expect to meet 
at the trial? That the same result has been achieved by the Michi- 
gan courts upon adopting a very similar system seems to argue that 
this reform is one to which American lawyers may well give serious 
consideration. 
















III 


There is one fact concerning this examination of reports that 
many will, at first sight, consider a serious flaw in the whole investi- 
gation. In counting the reversals and affirmances on pleadings, 
opinions on the question whether a pleading contained sufficient 
facts to constitute a cause of action or defense, have been included. 
The commonest example arises when the defendant demurs to the 
declaration or complaint for insufficient facts, and, after decision 
below, the defeated party appeals. It is natural to assume, first, 
that these are useful cases settling points of substantive law; and, 
secondly, that they constitute a class of cases to be encouraged, 
because they are instances of the settlement of litigation on the 
pleadings without the expense of a trial. 

But to the first assumption it may be answered that very often 
they really decide not a question of substantive law at all, that is, 
whether a fact is essential. to the party’s case or not, but merely 
some technical pleading question. Illustrations of this may easily 
be recalled: (1) When the court is called on to determine whether 
a complaint for negligence is sufficient without an allegation of 
due care on the plaintiff’s part, the real question in dispute is not 
whether contributory negligence will bar the plaintiff, but whether 
the plaintiff must allege due care, or the defendant allege con- 
tributory negligence. And so in many cases the question decided 
is not whether the fact is material under the substantive law, but 
only whether, according to the law of pleading, it rests with the 
plaintiff or with the defendant to plead the fact. (2) Very often 
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the question, instead of being one of substantive law, is merely a 
question whether a certain fact, which the pleader intended to 
allege, was properly alleged. For example, it may be whether 
evidence rather than ultimate facts, or whether allegations of law 
rather than ultimate facts, have been alleged. Or it may be whether 
a fact has been alleged so hypothetically as to be bad in substance. 
(3) Many highly technical pleading points are thus raised upon 
demurrer, such as, whether a contract alleged, which is within the 
Statute of Frauds and which everyone knows is in writing, has to 
be alleged in the declaration to be in writing. Again, (4) there are 
often questions that arise through an attorney’s failure to state 
some minor element of his case which could easily be established 
at the trial. In such a case the authorities may be dubious con- 
cerning the need for its allegation. The defendant, after the lower 
court has overruled his demurrer, may deem it wise to stand on his 
demurrer. Thus a highly unimportant question occupies the time 
of the appellate court. The plaintiff may concede that he has 
to prove the fact, but insist that his declaration need not allege 
it specifically. For example, in an action against a master for an 
injury caused by improper working conditions, must the plaintiff 
allege non-assumption of the risk? I fear that, if the truth could be 
discovered and told, we would find that far too many cases which 
are lost on demurrer are lost through oversight or lack of accurate 
pleading information on the part of the defeated counsel. Some 
such minor allegation is omitted through ignorance, and yet often 
without serious fault on the part of the attorney. The exact point 
on which the final court of appeal holds the complaint bad is not 
mentioned in the argument below, or the complaint would or 
should have been amended. It could have been alleged with a 
reasonable hope of proving it. But the case is finally lost on 
appeal, without the opportunity at that stage of amending, on a 
technical and unimportant question raised by inadvertence of 
counsel. (5) Another illustration of demurrers for insufficient 
facts which really raise no substantive law question is furnished 
by the declaration for defamation. It is ill suited to its purpose; 
it states some quite unnecessary things; its statement of essentials 
is highly artificial, not to say absurd. Yet its jargon of induce- 
ment, colloguium, and innuendo must be followed, or a general 
demurrer will prove ‘efficacious. Would anyone claim that de- 
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cisions about these intellectual playthings settle points of sub- 
stantive law or that they should be indulged in by adult courts! 

We may conclude, then, that in many, perhaps most cases, 
decisions on demurrer, determining the sufficiency of the facts 
stated, settle no real questions concerning the substantial rights 
of the parties, but are in reality determinations in the law of pro- 
cedure. It may truthfully be added that they are usually very 
unimportant determinations. And if this be so, the second as- 
sumption, that much is gained by having these questions settled 
without the expense of a trial, also fails; for one who wastes one 
hundred dollars a month should hardly be praised because he did 
not throw away a thousand. The point is that most of these 
matters need not be decided at all and would never arise under 
notice pleading. Judicial labor should not be spent upon them. To 
have serious litigation, involving substantial monetary interests, 
determined upon such frivolous questions is nothing short of 
absurd. 

Of course there is a residuum of cases, no doubt a larger class 
in some courts than in others, where a demurrer is really used to 
determine whether the law will give redress on all the actual facts 
of the case. A proper system of pleading should retain this latter 
function of a demurrer, while eliminating all the futile uses just 
mentioned. However, it was found impracticable, in making the 
preceding tabulation, to separate these classes of cases without 
unreasonable labor. On that account both have been included 
as pleading questions. It is conceded that a portion of them are 
useful decisions and would have to be provided for in any sensible 
system. A means of accomplishing this is suggested later. 


IV 


Considering it now as reasonably established that our present 
systems of pleading bring far too many questions in that branch 
of procedural law before our appellate courts, with a consequent 
waste of their valuable time, a clogging of calendars, and an oc- 
casional miscarriage of justice, is there rational hope of improving 
the situation? I believe there is. What the English courts have 
done we should be able to accomplish. And that leads to the 
question, Why not adopt modern English pleading? 
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That system cannot be detailed in this article. Roughly speaking 
it may be said (a) to eliminate the technicalities that had developed 
in the common-law system; (b) to provide a considerable set of 
forms applicable to the commonest sorts of litigation, which must be 
used when pertinent and are to serve as analogies when not directly 
usable; (c) to permit in all, and to require in some cases pleadings 
which must state the essential facts of the cause of action or defense; 
but (d) to permit, in large classes of litigation, the omission of all 
formal pleadings stating the essential facts, and to substitute mere 
notices of the cause of action or defense, and, indeed, in many 
cases, to permit a rough statement of the nature of the cause of 
action, indorsed upon the summons, without any pleadings by 
the defendant at all.? In other words, the English system is a 
compromise which retains essential-fact pleading in part, adopts 
notice pleading in part, and for the rest makes all pleading unneces- 
sary. Even so radical a position as the total abolition of pleading 
was urged by many members of the English bench and bar during 
the discussions which preceded the adoption of the modern English 
system.? 

This English plan has proved so useful that the burden is plainly 
upon one who urges the acceptance of any other. Certainly it is 
more than probable that its general adoption in this country would 
be a long step in advance and be followed by real and large benefits. . 
Still much may be said for attempting notice pleading pure and 
simple. (a) It has worked successfully in the Municipal Court 
of Chicago and in the state courts of Michigan. Indeed, Michigan 
has long been using it so far as the pleading of defenses is con- 
cerned. (5) It is much simpler than the English system, which is 
really quite complicated with its ‘‘Special Indorsement,”’ ‘‘ Indorse- 
ment for an Account,” and “‘Indorsement for Trial without Plead- 





8 Another and a very important and useful provision places the pleadings and all 
the pre-trial proceedings under the supervision of a master for settlement and directions 
to counsel. This plan for saving judicial time and providing an informal method of 
settling procedural matters cannot be too highly recommended. 

9 Mr. Rosenbaum’s article (see note 7, above) contains interesting references, on 
pages 292, 296, 300, 382, and 3098 of the U. or Pa. L. REv., to the English discussions 
concerning pleadings. One wishes that he had set forth the difficulties encountered 
in framing a system of notice pleading (see page 300) with more particularity, or 
had referred to the sources of his information, if in print, so that the particulars 
would be readily obtainable. The difficulties suggested are discussed later in this 
article. 
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ings.” The use of forms with modifications when necessary is after 


all merely a rule-of-thumb system. Perhaps it would not prove 
so satisfactory were it not for the English provision for the refer- 
ence of pleading questions, along with other matters of practice, 
to a master who keeps the machinery oiled. Of course we can 
adopt it im toto. But notice pleading would entail less of change 
and so be more easily put into operation by our bench and bar. 
(c) The greater simplicity of notice pleading should reduce to a 
minimum the growth of those technicalities which seem inherent in 
procedural law. (d) Again the success of the English system may 
be due in considerable measure to the high standards required for 
admission to the English bar, and to the fact that the English bench 
attracts, by its difficulty of attainment, by the respect attached to 
it, and by the adequate remuneration received by the judges, the 
very best of the English bar. So long as a prominent state admits 
practitioners to its bar on the basis merely of good moral character, 
we may well bestir ourselves to adopt a simple system. 


V 


So far as the writer is informed, no one has formulated and 
published any comprehensive statement of the objections, valid 
_or invalid, to notice pleading. But arguments have been advanced 
against it in the English journals when the Judicature Acts were 
in process of making or amendment, in sporadic references else- 
where, and in private conversations. These arguments may be 
summarized as follows: (1) The pleadings are likely to be ragged, 
scrappy, or disconnected. (2) They might be more expensive. 
(3) The advantage of having alleged facts admitted by non-denial 
would be lost. (4) Settlement of cases on demurrer without the 
expense of a trial would be impossible. (5) A party might often 
be taken by surprise at the trial, through evidence being presented 
that he did not anticipate. (6) The advantage that the present 
pleadings have in aiding the jury through a defining of the issues 
would be lost. (7) Likewise, the aid that the court receives from 
definite issues, both in passing on the relevancy of evidence and 
in framing instructions, would disappear. (8) It would be more 
difficult to apply the doctrine of res judicata accurately. (9) Care- 
less, inaccurate pleading might lead to careless analysis of the 
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case on the part of both counsel and court, and result in inaccurate 
and unwise substantive law. These criticisms of notice pleading 
may now be considered in order. 

1. The objection to ragged pleadings hardly needs a reply. 
The courts are not created or maintained to turn out literature, 
but to settle justly real controversies. The most effective means 
to that end is the one to be adopted. 

2. There seems to be no real possibility that notice pleading 
would be more expensive. The pleadings would be shorter; plead- 
ing points would be seldom raised in appellate courts; when raised 
in the trial court they should and would be raised in a direct, 
expeditious, and economical way. To the argument that the lack 
of more formal pleadings will cause loss by creating trouble and 
delay in other stages of the procedure, a reply will be found in the 
answers to other objections, notably the fifth, sixth, and seventh. 

3. The first answer to the objection, that admissions by non- 
denials would cease, is that such admissions are comparatively 
rare. The old idea that the pleadings are to reduce the case to a 
single issue must be considered obsolete. It is seldom that a pru- 
dent lawyer feels able to determine, in advance of the trial, the 
very point on which he may obtain a verdict. The result is that 
he puts in issue every fact which he thinks he has any chance of 
disproving, and pleads affirmatively every fact which he has any 
hope of proving. The admissions remaining are likely to be few. 
Secondly, admissions of the character just explained could almost 
invariably be obtained by stipulations between counsel. If that 
were impossible they could be obtained by the device of interroga- 
tories and answers, introduced chiefly for another purpose (and 
therefore described in the answer to the next argument) but avail- 
able also to meet the present need. Indeed, no doubt, more ad- 
missions could be secured in this way than are commonly made 
in pleadings at present. 

4. It is urged under this head that under notice pleading the 
advantage of settling the case on demurrer is lost. In a previous 
part of this article I attempted to call attention to the fact that a 
large number of decisions on demurrer are not decisions on the 
merits, on the substantive law, but merely settle technical points 
of pleading. The loss of these gives the writer no concern; they 
involve a waste of judicial time and often a miscarriage of justice. 
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The residuum of determinations on demurrer should be preserved 
in some form. In a tentative Act Concerning Pleadings, which 
I once had the temerity to formulate, I included the following 
device“ to take care of these cases: If either party thinks the 
opponent has really no cause of action or defense, he may serve 
interrogatories on him which must be answered, possibly under 
oath, certainly subject to adequate penalty for a false answer. 
Having obtained the answers to these interrogatories, he may move 
the court to give judgment for himself on the ground that the 
answers of the opponent admit facts which show that such opponent 
has no cause of action or defense. The reader will perceive that this 
differs from a demurrer in vital respects. A demurrant wins if 
the demurree has omitted any essential allegation; the party who 
moves for judgment on his opponent’s answers to interrogatories 
can win, only if the opponent has affirmatively admitted facts 
which are fatal to the latter’s case. The dangers lurking in in- 
advertence and inaccurate allegation, which cause trouble under 
our present system, are wholly absent. Again, while a demurrer 
tests the sufficiency of the pleading to state a prima facie cause of 
action or defense, one may by interrogatories attempt to elicit 
any fact which is fatal to his opponent’s case, whether necessary 
to the latter’s prima facie case or not. Of course the interrogatories 
must be subject to the usual limitations; for example, immaterial 
or privileged answers could not be solicited. In the hands of a 
reasonably competent judge, such a proceeding ought to serve all 
the useful purposes of a demurrer and even catch some cases with- 
out foundation in fact, which under our present system go to trial. 
This device of interrogatories and answers could also be employed 
to obtain the admission of material facts, and thus to save the 
expense of proving them at the trial, even where there was no 
hope of obtaining sufficient admissions to settle the case entirely. 

5. We consider next the suggestion that it is necessary, or at 
least reasonable, in order to protect the opponent and prevent 
surprise at the trial, to compel an allegation of all the essential 
facts of a cause of action or defense, and that therefore notice 
pleading is inadequate. The cardinal principle of notice pleading 
is that enough shall be stated adequately to apprise the opponent 





10 See “A Bill for an Act Concerning Pleadings,” 5 ILL. L. REv. 364. 
1 See section 17 of the proposed act. 
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of the cause of action or defense. If that principle be carried into 
execution, how can the defendant be taken by surprise? Suppose 
he is notified that the plaintiff claims damages for injuries received 
by being run over by the defendant’s automobile on the ninth of 
June, 1917, near the intersection of Madison and State streets in 
Chicago. Will the defendant’s counsel be surprised at the trial 
if evidence is offered tending to prove (a) that the defendant or 
his servant was operating the car, or (6) that the driver could have 
reasonably foreseen injury to the plaintiff, or (c) that the act of 
the driver caused injury to the plaintiff, or (d) that the plaintiff 
was using due care? Surely any attorney fit to conduct a case in 
court might fairly be taken to expect these facts to be proved. 
Why then insist on their allegation? The allegation does no good. 
And its requirement brings down upon us an avalanche of decisions 
as to what are the essential facts — a matter already commented 
upon. Now, if the defendant had the misfortune to run over two 
persons on the ninth of June, 1917, he might need light as to the 
time of day that the plaintiff was injured. If he convinces the 
judge, or master in charge of settling the pleadings, that he does 
need light, then the plaintiff may be ordered to give the requisite 
information. Or perchance the defendant did not run over any- 
body at any time. He is in the dark as to why he is sued. Likely, 
however, he can defend on the principle of an alibi without further 
particulars. If particulars will really assist him they should be given 
tohim. But will it assist him to tell him that he was negligent, that 
the plaintiff was not negligent, and that the defendant’s act caused 
the injury? If, however, the opponent should get to the trial with- 
out a knowledge of what the other party was claiming, as might 
occur in very occasional instances, a simple remedy, not unknown 
to the law, would consist in postponing the trial until there was 
reasonable opportunity to prepare to meet the new aspect of the 
case. Such postponement would be rare, and, being dilatory and 
burdensome, should be granted only upon condition that the-party 
to blame, if the blame can be located, pay all added costs. 

6. It is next insisted that a perusal of the pleadings will aid the 
jury. That seems to me so highly improbable that it needs little, 
if any, reply. Notice pleadings would give the jury.a general 
notion of the claims of each party. Formal pleadings do not 
materially clarify such notions. The opening statement of counsel 
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and, finally, the instructions of the court must be relied on to state 
the issues to the jury. 

7. Does the allegation of the essential facts actually assist the 
judge (1) in eliminating irrelevant evidence? (2) in formulating 
his instructions? With regard to the elimination of irrelevant 
evidence, may I again refer to the Pleadings Act which I drafted.” 
In section 16 of that proposed act it is provided that the judge may 
in any case order pleadings filed which shall be sufficient to inform 
the court of the “general nature of the cause of action or defense 
relied upon.” In other words, if a party should file a pleading, 
insufficient to indicate to the court the claim of the party, the court 
could require him to substitute a pleading adequate for that pur- 
pose. This the court may compel even when the opponent-party 
is sufficiently informed to satisfy himself, and accordingly makes 
no objection to the pleading. No doubt, generally, the pleadings 
would be sufficient to inform the court, and so this power would 
seldom be exercised. But it is there to meet any emergency. Now, 
if the court knows the nature of the cause of action, for example, 
that it is a claim on a promissory note for five hundred dollars and 
three years’ interest, would it be so ignorant of what facts are 
essential to prove such a cause of action, as to be materially aided 
by the ordinary complaint on a note? I think it must be admitted 
that in simple cases the aid of essential-fact pleadings is not re- 
quired for this purpose. In unusual, complex cases, the court 
might be helped by thoroughly good pleadings. The difficulty is 
that in such cases the assistance is seldom forthcoming. The 
bungling character of many.complaints under the codes must often 
add to their work rather than enlighten them. The point is not 
well taken. And by way of an affirmative answer to it, I wish to 
urge that the present system occasionally requires the judge to 
permit a verdict for a party who has‘not proved the facts essential 
to his cause of action or defense. This occurs when the party’s 
pleading is defective in omitting one or more essential allegations, 
and yet his opponent has not objected to it in the proper manner, 
or has objected in vain. Under such circumstances, proof of the 
facts actually alleged is sufficient to warrant a verdict.” Indeed if 
those facts are overwhelmingly established a verdict would have to 





12 See page 21, note ro. 
8 For an illustration of this, see Adams v. Way, 32 Conn: 160 (1864). 
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be ordered. This is a farcical proceeding which could not occur 
under notice pleading without error on the part of the trial court. 
Of course the senseless verdict may be set aside on a suitable 
motion, but the court should never have allowed such a verdict to 
be rendered. Essential-fact pleading thus may either mislead the 
judge or, more likely, compel him to act contrary to his own judicial 
knowledge of what are the essential facts. 

Concerning the help that the pleadings may render the court in 
drafting instructions, I may only repeat that the court will know 
the essential facts without their aid. This will be especially true 
at the end of the trial, after the discussion and consideration 
naturally arising during its progress. Furthermore, counsel will 
be astute to present instructions covering every phase of the case. 
The present pleadings cannot be of great assistance. Indeed, 
several excellent trial judges have told me that sometimes they 
‘forget to look at the pleadings when preparing instructions. 

8. The next objection to notice pleading is, that the presence of 
essential-fact pleadings in the record is valuable in view of the 
subsequent use of the case as res judicata. As every lawyer knows, 
evidence extrinsic to the record is admissible to determine what 
was actually res judicata in the case.“ When we consider how 
loosely modern pleadings are constructed, and the occasional 
instances where new issues are made at the trial without amend- 
ment of the pleadings,” it is obvious that extrinsic evidence must 
be admitted, for the record would be a very unsatisfactory test. 
Probably notice pleadings would be about as useful as our present 
pleadings for the purpose in hand. But a much more useful expedi- 
ent, and one accompanied by no such collateral ill effects as essential- 
fact pleadings, may be suggested. It would consist in having the 
court at the end of the trial make a statement on the record of 
the issues actually passed upon. It would be somewhat similar to the 
findings of the court in cases tried without a jury, though of course 
much simpler. This statement might be made after each counsel 
had presented a list of the facts he considered settled. A motion 
to amend it, addressed to the lower court, would be proper. I would 
not make the statement conclusive but merely prima facie evidence 





M4 24 Am. & Enc. Encyc. or Law, 195, gathers many cases. 
1% See illustrations in Jackson v. Sackett, 146 Ill. 646, 35 N. E. 234 (1893), and 
Blum v. Whitworth, 66 Tex. 350 (1886). 
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on the question. Being inconclusive it would not be necessary to 
allow an appeal from the trial court’s decision. This statement, 
made at the end of the trial, could and would define the actual 
‘issues much more accurately than any pleadings, loosely drawn, 
before the trial had developed the case clearly, could hope to do. 
It would be simple in operation and, so far as I can see, would 
lead to no collateral inconveniences or delays. 

9. The last argument is that untechnical pleading would cause 
a certain carelessness or looseness of analysis of the case on the 
part of both counsel and court, and thus lead to inaccurate sub- 
stantive law. In the first place, a little reflection will convince one 
that the present pleadings, whether common-law or code, do not, 
in the vast majority of cases, cause any subtle analysis of the 
litigation in hand. They are likely to be either a rather slavish 
copying of forms or an ill-organized mixture of evidence, facts, and 
allegations of law. Often they are drawn on the theory that the 
more one includes in the pleading, the more likely it is to contain 
the essentials. Probably substantive law is but very slightly 
assisted by any analysis compelled by the pleadings. Secondly, 
all would probably agree that the really intricate questions of 
substantive law that arise in litigation are not often developed by 
the pleadings. They arise at the trial, possibly on a motion for a 
nonsuit or verdict and, of course, when instructions to the jury 
are under consideration. That such questions do not arise on the 
pleadings is perhaps but a corollary of the fact that the pleadings 
are usually not very accurately worked out. The limitation of the 
pleadings to complaint and answer, or other similar restriction, 
naturally leads to the same result. Finally, to this argument of 
potentially bad substantive law, one may reply with the question: 
Has there been any serious complaint of the deterioration of sub- 
stantive law where the pleadings have been minimized in im- 
portance? True, notice pleading has not had much time to prove 
itself clear of this charge; but no serious complaints have arisen. 
The same may be said of the situation in England where a longer 
period has elapsed since simplified pleading went into use. In the 
absence of any growing criticism of decisions we must assume that 
the old standards are at least maintained. 
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VI 


There is one further matter that should be mentioned. It has 
been urged that, assuming the adoption of a system of pleading 
based on notice, the test of adequate notice should be, what would 
sufficiently inform an opponent totally ignorant of all the circum- 
stances of the case. In other words, it is said that you should not 
consider the knowledge of the opponent, in determining whether 
the pleading sufficiently informs him of the pleader’s position. To 
put this contention still another way, the opponent should be 
notified of facts already perfectly within his knowledge. That 
seems rather useless. If the opponent by affidavit or viva voce 
testimony convinces the judge that the pleader’s statement of his 
case, read in the light of all knowledge he (the opponent) has, 
leaves him in doubt as to what he is called upon to answer, then he 
is entitled to further particulars. But if the pleader’s statement, 
coupled with the opponent’s knowledge, gives to the latter all the 
light he needs, why waste time in increasing the illumination.” It 
is just a practical question. I fear that the suggestion of “objective 
notice,” if that term may be employed, is made with a possibly 
unconscious hope that thereby we shall still have pleadings con- 
taining pretty full statements of fact. It must be admitted that 
occasionally the trial judge may have doubts concerning just how 
much information the opponent really needs. Such doubts he will 
rightly resolve in favor of requiring further particulars. An oppo- 
nent would seldom have the temerity, we may hope, to attempt the 
deception of the trial judge. A street-car company, for example, 
that had reports from its conductors of every accident or near- 
accident on its lines, with the names of all bystanders and pas- 
sengers, would hardly be in a position to deceive the court into 
granting unnecessary particulars. In this connection it should be 
recalled that the court may, in its discretion, compel pleadings 
which will adequately notify it of the causes of action or 
defenses. With that safeguard it seems quite unnecessary to 
permit the opponent to insist on being notified of things he 
already knows. 





16 The obtaining of such particulars is provided for in section 9 of the draft act 
already referred to. See note 10, supra. 
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The law’s delays! Alas! they are many, and concerning them 
there is much complaint. Is n’t this an opportunity to eradicate 
one fruitful source of them? 

Clarke B. Whittier. 


LELAND STANFORD JUNIOR UNIVERSITY 
Law ScHOOL. 
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THE DOCTRINE OF THE RENVOI IN ANGLO- 
AMERICAN LAW 


DISCUSSION of the merits of the renvoi must proceed inde- 
pendently of the English and American cases in which that 
doctrine has been involved. Indeed there is practically no analysis 
of the principles underlying the renvoi to be found in Anglo- 
American case law. The word “renvoi”’ itself does not appear in 
either an English or American judicial opinion prior to 1903.!_ This 
is the more remarkable when one takes into account the fact that 
the English courts were called upon before the courts on the Con- 
tinent to decide a casein which the renvoi was squarely presented. 
Certainly as early as 1841 such a case came before the English 
courts.2 The earliest continental case, on the other hand, seems not 
to have arisen until fifteen years later.* Discussion of the renvoi 
received its initial impetus on. the Continent when the French 
Court of Cassation adopted it in the Forgo Case, finally decided in 
1882.4 From that time on until 1900, when it was rejected by the 
Institute of International Law at Neuchatel, and contemporane- 
ously incorporated in part in the German Code (Einfiihrungsgeseiz, 
Article 27), there grew up on the Continent a large body of case 
law and juristic writing relating to that doctrine. Notwithstanding 
the earlier start in England, the English cases in which the renvoi 
has been involved are far from numerous, and the volume of 
English juristic writing thereon is quite negligible when compared 
with the quantum of continental output. 
In the present paper the writer proposes to consider: first, the 





1 In. re Johnson [1903], 1 Ch. 821, 831. 

2 Collier v. Rivaz, 2 Curt. Ecc. 855 (1841). 

8 Court of Guelderland (Holland), 5 Revue pe Droit INTERNATIONAL, xiii, 410. 
There a gift was made in Prussia in the Prussian form of an immovable in Holland. 
The Prussian conflict-of-laws rule required an application of the /ex situs; the Dutch 
rule, an application of the lex actus. The Dutch court declined the renvoi back to 
Dutch law, thus sustaining the gift, because sufficient as to form under Prussian law, 
the lex actus. 

4 Cass., June 24, 1878, D. 1879, 1, 56; Cass., February 22, 1882, S. 1882, 1, 393. 
For an account of this case in English, see SEWELL, FRENcH LAw AFFECTING BRITISH 
SUBJECTS, 46-77. 
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theory of the renvoi in relation to Anglo-American principles of 
the conflict of laws, and secondly, the extent to which, if at all, that 
doctrine has found its way into the English and American cases. 


I. THe THEORY OF THE RENVOI IN RELATION TO ANGLO- 
AMERICAN PRINCIPLES OF -THE CONFLICT OF Laws 


In order to make a concrete meaning of the renvoi, and also 
to furnish a basis for the theoretical discussion of that doctrine, 
the following example will be used: 

X., a citizen of Massachusetts, dies intestate, domiciled in France, 
leaving movable property in Massachusetts, England, and France. 
The question arises as to how this property is to be distributed 
among X.’s next of kin. 

Assume (1) that this question arises in a Massachusetts court. 
There the rule of the conflict of laws as to intestate succession to 
movables calls for an application of the law of the deceased’s last 
domicile. Since by hypothesis X.’s last domicile was France, the 
natural thing for the Massachusetts court to do would be to turn 
to the French statute of distributions, or whatever corresponds 
thereto in French law, and decree a distribution accordingly. An 
examination of French law, however, would show that if a French 
court were called upon to determine how this property should be 
distributed, it would refer the distribution to the national law of 
the deceased, thus applying the Massachusetts statute of distribu- 
tions. So on the surface of things the Massachusetts court has 
open to it alternative courses of action: (a) either to apply the 
French law as to intestate succession, or (0) to resolve itself into 
a French court and apply the Massachusetts statute of distributions, 
on the assumption that this is wiat a French court would do. If 
it accepts the so-called renvoi doctrine, it will follow the latter 
course, thus applying its own law. | 

This is one type of renvoi. A jural matter is presented which the 
conflict-of-laws rule of the forum refers to a foreign law, the con- 
flict-of-laws rule of which, in turn, refers the matter back again to 
the law of the forum. This is renvoi in the narrower sense. The 
German term for this juridical process is “‘ Riickverweisung.”’ 

Now let us assume (2) that the question of the distribution of 
the English movables arises in an English court. There, as in 
Massachusetts, the conflict-of-laws rule as to intestate succession 
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would call for a reference to the French law, as X.’s domiciliary 
law. But here again there are on the surface two alternative courses 
of action open to the English court, the one like that available to 
the Massachusetts court in (1), the other different: either (a) to 
apply the French law as to intestate succession, or (0) to take its 
cue from the French conflict-of-laws rule, and thus refer the question 
on to the Massachusetts statute of distributions, on the assumption 
that this is what a French court would do if called upon to pass 
upon the case. The adoption of the latter alternative means an 
acceptance of the renvoi. 

In this latter case (2) the conflict-of-laws rule of the forum refers 
the jural matter to a system of law, the conflict-of-laws rule of 
which, in turn, refers the matter on for decision by the law of still 
a third legal unit. This is a less frequent type of renvoi, and indeed 
can be called an instance of renvoi, which means “‘a sending back,”’ 
only in a wide sense of the term. The German term for this juridical 
process is ‘‘ Weiterverweisung.”’ ° 

There are then two types of renvoi cases, using the term “‘renvoi” 
in its widest sense: (1) where there is a “remission,” a Riickverwei- 
sung, or reference back to the law of the forum by the conflict-of-laws 
rule of the foreign law, selected by the law of the forum to govern 
the jural matter; and (2) where there is a “transmission,” a Weiter- 
verweisung, or reference on to the law of some third legal unit by 
the conflict-of-laws rule of the foreign law, to which the law of 
the forum immediately refers the matter. 

The issue raised by the renvoi doctrine may thus be stated in 
interrogatory form as follows: When the conflict-of-laws rule of the 
forum refers a jural matter to a foreign law for decision, is the reference 
to the corresponding rule of the conflict of laws of that foreign law, or 
is the reference to the purely internal rules of law of the foreign system; 
i. e., to the totality of the foreign law, minus its conflict-of-laws rules ?® 

If the doctrine of the renvoi be accepted, there is potentially 





5 Professor Lorenzen has suggested the term “transmission” for this type of renvoi: 
to Cot. L. REv. 190,197. Assuming that the word adequately describes the process of 
reference, it is hardly a companion term for the word “renvoi.” A better suggestion 
still is that the word “remission” be used for “ Riickverweisung” and “transmission”? 
for “Weitverweisung,” 14 L. QuART. REV. 232. 

6 In a strictly scientific sense the internal rules of law of a legal unit must, of course, 
include the body of conflict-of-laws rules, as well as the rules governing directly the 
creation and enforcement of rights. Throughout this article the phrase “internal rules 
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no limit to the classes of cases in which it would be applicable. 
In all cases where the conflict-of-laws rule of the forum differed 
from that of the foreign law to which it referred, the renvoi would 
have to be invoked. As between England and the continental 
nations this would mean that as to all those questions which 
English law. refers to the law of the domicile, as, for example, suc- 
cession, testate or intestate, capacity, marriage, divorce, etc., with 
respect to all of which the continental nations, for the most part, 
would apply the national law, the renvoi would be called into play. 
As a matter of fact the great bulk of cases in England and on the 
Continent in which the renvoi has been involved have related to 
post-mortuary succession to property. 

In this country there would be a large field for the application 
of the renvoi doctrine, if adopted by the courts, in cases involving 
the determination of the validity and obligation of contracts. 
Perhaps in no branch of the conflict of laws is there greater diver- 
gence among the courts of this country than exists, respecting the 
choice of the law that shall govern contractual validity and obliga- 
tion.? To show concretely how on the basis of the actual decisions, 
an acceptance or rejection of the renvoi might make a difference 





of law,” or “internal law,” is used in the special sense indicated in order to set out 
clearly the exact problem involved in the renvoi. 

Not infrequently the issue raised by the renvoi is stated to be: whether the reference 
to the foreign law by the law of the forum is to that law “‘in its totality,” or to the 
specific provision of the foreign law directly applicable to the jural matter in question. 
See Bate, NoTES ON THE DOCTRINE OF THE RENVOI, 53, 65, and Professor Lorenzen’s 
articles on “The Renvoi Theory and the Application of Foreign Law,” 10 Cot. L. REv. 
190, 194, 197, 198, 200, 339, 344. 

Sometimes, also, the problem is stated, in somewhat different language, to be 
whether the reference is “to the whole law” of the foreign legal unit, or merely to its 
internal rules of law. Drcry (2 ed.), 714-15, 719; WESTLAKE (5 ed.), 31, 42, 113; 
BENTWICH, THE LAW oF DoMICILE IN ITS RELATION TO SUCCESSION, 164, 168, 181, 183, 
184; Jethro Brown, “Jn re Johnson,” 25 L. Quart. REv. 145, 148; Sanderson, “The 
Law Applicable to the Succession to Land in Egypt owned by a British Subject,” 
20 Jur. REv. 46, 52. The objection to both forms of statement is that from the stand- 
point of the forum, a reference to the foreign law, “‘in its totality,” or “to the whole 
law” of the foreign legal unit, might call for the simultaneous application of two 
different rules of that law: (a) what the writer has described as the purely internal 
rule, directly creating rights, and (6) the conflict-of-laws rule of the foreign law; only 
in the event that (b) referred to (a) would the distinction become unimportant. The 
error of this form of statement is clearly set forth by Abbott, “Is the Renvoi a Part 
of the Common Law?” 24 L. Quart. REv. 133, 135-36. 

7 See the series of articles on this topic by Professor Beale in 23 Harv. L. REv. 1, 
79, 194, 260. 
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in these cases, we may suppose that a contract made in Pennsyl- 
vania is sued on in a Massachusetts court, and the court is called 
upon to determine the validity thereof. The Massachusetts rule 
as to the choice of law governing the validity of a contract requires 
an application of the law of place of making.* The validity of this 
contract, therefore, would have to be tested by reference to Pennsyl- 
vania law. But the Pennsylvania conflict-of-laws rule, relative 
to the selection of the law that shall govern such a question, would 
require an application of the law of the place of performance of the — 
contract.? If we assume (a) that the contract in litigation was to 
be performed in Massachusetts, or (b) that it was to be performed 
in Virginia, we should, on the supposition that the renvoi is part of 
Massachusetts law, have an instance of “remission” or Riickverwei- 
sung, in the one case (a), and “transmission” or Weiterverweisung, 
in the other (d). Itis a little remarkable, in view of the vast number 
of cases involving the choice of the law governing the validity of 
a contract, that neither court nor counsel has suggested very clearly 
the possibilities of an application of the renvoi. Perhaps this 
shows that the whole doctrine is foreign to our methods of legal 
thought. The English courts have been drawn into it, because of 
the nearness of England to the Continent, and the conflict between 
the law of the domicile and the law of nationality, in the English 
and continental systems of private international law. 

Reverting to the hypothetical case stated at the outset (1), 
which involved the renvoi in the narrower sense of “remission” or 
Riickverweisung, it is now proposed to follow out the possibilities 
presented by this case, for the purpose of ascertaining, which of 
all the conceivable solutions accords with Anglo-American principles 
of the conflict of laws. This plan necessarily embraces in it a dis- 
cussion of the merits and demerits of the renvoi. Though the case 
taken for this purpose does not on its facts involve a ‘‘ transmission”’ 
or Weiterverweisung, yet the arguments, applicable to the renvoi 
in the narrower sense, are for most part applicable as well to that 
doctrine which is presented by the second hypothetical case (2). 
Wherever by reason of the difference between the renvoi in the two 
senses of the term, special considerations seem controlling as to 
“transmission” or Weiterverweisung, account will be taken thereof. 





8 23 Harv. L. REv. 98-100, where the cases.are collected. 
® Ibid., 201-02, for the Pennsylvania cases. 








528 HARVARD LAW REVIEW 


It was stated that in decreeing the distribution of the movables 
in Massachusetts, the Massachusetts court had alternative courses 
of action open to it: either (a) to apply the internal French law of 
succession, or (6) to refer to the French conflict-of-laws rule, thus 
remitting the question to be decided according to the Massachusetts 
statute of distributions. Closer analysis shows, however, that there 
are really four, and not two, alternative courses of action: 

_ A. The Massachusetts court may refer to the French conflict-of- 

laws rule, on the theory that it should decide the case as a French 
court would. Logically this would mean that in referring the matter 
back again to Massachusetts law, the reference must be taken to 
be to the Massachusetts conflict-of-laws rule, calling for an appli- 
cation of the domiciliary law of the deceased. This, in turn, would 
cause a remission of the question a second time to the French con- 
flict-of-laws rule, thus producing a circulus inextricabilis, or endless 
cycle of reference back and forth between the Massachusetts and 
French conflict-of-laws rules, without ever reaching a decision of 
the real issue. This has been appropriately described as an in- 
stance of international lawn tennis.” A mere statement of this 
alternative carries with it its own refutation, since it obviously 
does not solve the problem in the case, but merely gives rise to 
another problem, vz., how and when shall this interminable cycle 
of reference be broken. Yet logically this is the very thing to which 
an acceptance of the renvoi must always lead in cases of “‘re- 
mission” or Riickverweisung, since if the Massachusetts conflict- 
of-laws rule is regarded as referring to the French conflict-of-laws 
rule, the latter by the same token must be held to refer back again 
to the former. If the cycle of reference back and forth be broken 
on the first reference back to the Massachusetts law, and thereby 
internal Massachusetts law be applied to the case, the necessary 
conclusion must be, that while the renvoi is good enough for 
Massachusetts law, it is not good enough for French law. In other 
words after the first reference to the foreign conflict-of-laws rule, 
the deadlock cannot be broken on any logical principle. This 
shows the logical unsoundness of the renvoi in the narrower 
sense. 


Similar considerations are applicable to cases of renvoi in the 





10 BuzzatTi, 18 ANNUAIRE DE L’INSTITUT DE Droit INTERNATIONAL, 146. 
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sense of “transmission” or Weiterverweisung, since it, too, can 
logically lead to no solution of the case presented. If an infinite 
variety of conflict-of-laws rules as to the given jural matter be 
assumed to exist, there might be an infinite number of references 
on to successive foreign laws without any decision of the merits 
of the case. This would be the result in the case supposed (2), if 
the Massachusetts conflict-of-laws rule required an application of 
the law of the last domicile of the deceased’s father, which might 
have been, for example, New Hampshire, and the conflict-of-laws 
rule of New Hampshire, in turn, referred the question of suc- 
cession om to still a fourth law, and so on ad infinitum. The English 
court would in such a case be referred first to French law, as the 
domiciliary law of deceased, then to Massachusetts law as his 
national law, then to New Hampshire law as the domiciliary law 
of his father, etc. Practically, of course, this infinite variety of 
conflict-of-laws rules does not exist. Thus in the case supposed, the 
English court would be referred to the French law, which would 
refer the question on to Massachusetts law, which would remit 
the question to French law; at this point would begin the endless 
shuttle between French and Massachusetts law. Thus we still 
have an instance of international lawn tennis, with only the differ- 
ence that there is an additional player. 

B. The Massachusetts court may apply its own statute of 
distributions, not because it is referred thereto by the French 
conflict-of-laws rule, that the deceased’s national law shall govern, 
but on the theory that there is no law applicable to the jural 
matter, and thus to reach some result the court must fall back on 
its own law. In cases of “remission” or Riickverweisung this would 
produce a renvoi result, but not by the renvoi method. It would 
make impossible a reference on to the law of a third legal unit, 7. e., 
“transmission” or Weiterverweisung. Westlake“ and Von Bar” 
have worked out an ingenious but fallacious theory to justify such 
a procedure. Adapting their theory to the facts of the hypo- 
thetical case under discussion, they would argue thus: The French 
internal rules as to post-mortuary succession must be read in 





11 78 ANNUAIRE DE L’INSTITUT DE Droit INTERNATIONAL, 35-46, and 164-68. 
See also PRIVATE INTERNATIONAL Law (5 ed.), 25-42. 

2; THEORIE UND PRAXIS DES INTERNATIONALEN PRIVATRECHTS, 278-81; 18 
ANNUAIRE, DE L’INstTITUT DE Droit INTERNATIONAL, 41, 153-57, 174-75. 
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conjunction with the French rule as to the choice of law govern- 
ing such succession, viz., that the deceased’s national law shall 
govern; thus interpreted the two rules simmer down to this: that 
the French internal law as to succession controls, provided the 
deceased was a French subject at death, but not otherwise; since 
by hypothesis X. was not a citizen of France, there is no rule of 
French law applicable to the determination of succession to his 
property. This is the so-called désistement theory, — the French 
law refuses to accept the reference offered by Massachusetts law; 
it desists, because it has no rules governing succession to property 
belonging to aliens. Consequently there is no alternative left 
but to apply Massachusetts law as the law of the forum; here also 
it happens to be the law of the situs of the property. This theory 
necessarily involves a holding that there is not only no applicable 
rule of French law, but also no applicable rule of Massachusetts 
law, except as Massachusetts happens to be here both the forum 
and situs. If the only function of the French conflict-of-laws rules 
be to limit the scope of the operation of the internal rules of French 
law, then by the same line of reasoning the Massachusetts conflict- 
of-laws rule must be intended to perform the same function. In 
other words the Massachusetts conflict-of-laws rule, that the law 
of domicile shall govern, must be read as limiting the internal 
rules of Massachusetts law respecting intestate succession, and the 
- upshot of reading these two rules together is, that Massachusetts 
internal rules of distribution apply only in case the deceased was 
domiciled in that state on death. Since X. was not a French sub- 
ject, French law is inapplicable; since he was not domiciled in 
Massachusetts on death, Massachusetts law is likewise inappli- 
cable. There is here, therefore, a legal vacuum or gap, which 
must, be bridged over, and which is bridged over by applying the 
law of the forum as such: otherwise no decision could be reached 
in the case. This has the appearance of being a scientific way of 
reaching a renvoi result without the objectionable renvoi process. 
What then are the objections to this désistement theory? The 
theoretical objections are two: (a) It assumes that the purpose 
of the conflict-of-laws rules of any system of law is to define the 
limits of the spatial operation of the purely internal rules of that 
system. This is not so. The only occasion for a body of conflict- 
of-laws rules is the fact that the internal rules of the various systems 
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of law do not agree as to the consequences that shall flow from given 
acts or events. Under the Roman Empire this diversity of legal 
rules did not exist, since in theory, at least, there was only one 
world legal unit, and hence there could be no question as to what . 
law should be applied to a given jural matter. Consequently 
there was no body of conflict-of-laws rules in the Roman law. But 
now that the world is divided up into a number of distinct and 
separate legal units, each supreme at least within its own terri- 
torial limits, and each possessing its own peculiar rules of internal 
law, it is imperative that there should exist a body of selective rules, 
whose function it is to choose that law, among several competing 
laws, that might possibly apply to a given jural matter which has 
the best claim to application. To say that this body of rules has no 
other function than to define the limits in space of the operation of 
the purely internal rules of law of each legal unit, is to rob it of the 
very purpose that called it into existence. As Dr. Bate puts it:¥ 
“Tt makes the dissonances which have created the need for inter- 
national law the reason for denying its existence.” The function 
of the rules of the conflict of laws is not definitive, but selective. 

(b) The second theoretical objection to the désistement theory 
is its assumption that when in the case put (1) the Massachusetts 
court seeks to ascertain the provisions of French law as to dis- 
tribution, following out its own conflict-of-laws rule that the law 
of deceased’s last domicile shall govern, its purpose is to enforce 
French law as such. The truth is that the Massachusetts court is 
enforcing its own law throughout, and is not in any sense enforcing 
French law. It was not created for that purpose. It is the function 
of the Massachusetts law to say as to cases arising in its courts, 
what constitutes an adequate tie or bond between persons, things, 
conduct, or events and French territory to justify the application 
of internal French law to the jural matter, or any phase of it. It 
is not for French law to pass upon the adequacy of this tie for the 
purpose named. If the law of Massachusetts determines that the 
fact of domicile of a deceased in France at the time of his death is 
a sufficient tie to justify the application of French internal law to 
the matter of the succession to his movables, then that is an end 
of the matter, so far as concerns any movables located in Massa- 
chusetts; and this, entirely independent of the fact that French 





13 BaTE, NOTES ON THE DOCTRINE OF THE RENVOI, 74. 
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law would select the applicable law by reference to the deceased’s 
national law. 

The following are the practical objections to the désistement 
theory: (a) It makes rights depend upon the law of the chance 
forum, which in the case of succession to movables would also be 
the law of the situs. In the second case supposed (2), where the 
English court is called upon to decree the distribution of X.’s 
English movables, the result of this theory would be that English 
internal law would have to be applied, thus eliminating all possi- 
bility of “transmission” or Weiterverweisung; the English conflict- 
of-laws rule would point to French law as applicable because X. 
was domiciled in France at death, but French law would wash its 
hands of the question on the theory that its rules of distribution 
could apply only to French subjects. Thus the movable estate 
of a deceased would pass piecemeal instead of as a unit, an end 
the securing of which is the analytical justification for the rule 
that gives effect to the law of deceased’s last domicile in the dis- 
tribution of his movables wherever located. As pointed out 
by Dr. Bate,” this would be productive of results not only un- 
desirable, but in some cases also “‘positively anti-social,” as, 
for example, in a case where an English court is called upon to 
pass upon the validity of a marriage between two Danish subjects 
domiciled in France, valid by both French and Danish internal 
law; such a marriage might be invalidated by English law, not- 
withstanding its compliance with the internal law of the domicile 
of the parties, France, and the internal law of the parties’ national 
sovereign, Denmark, solely because England happened to be the 
forum, and in spite of the fact that no element of the transaction 
occurred where English law is applicable as the territorial law. 

(b) A second practical objection to the désistement theory is 
that it throws upon the local judge the burden of deciding whether 
or not the foreign law desists, and throws upon the attorney, called 
upon to advise his client as to what law will govern his conduct, the 
same burden. The difficulty of determining such a question may 
be seen by an examination of the English cases, later to be con- 
sidered, in which the court thought it pertinent to ascertain whether 
French law recognizes a de facto domicile as the basis of the enjoy- 





M4 Bate, NOTES ON THE DOCTRINE OF THE RENVOI, 78, 90-04. 
% Ibid., 75. 
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ment of civil rights, or requires, under Article 13 of the French 
Civil Code, ggvernmental authorization for that purpose." 

C. A third possible course of action open to the Massachusetts 
court is to proceed on the renvoi theory. This would mean that 
the Massachusetts conflict-of-laws rule, that X.’s movable property 
should be distributed according to the law of his last domicile, 
would be construed to refer to the French conflict-of-laws rule, 
selecting X.’s national law for this purpose, which in turn would 
be construed to refer to the internal law of Massachusetts applica- 
ble to intestate succession, 7. e., the Massachusetts statute of dis- 
tributions. As already indicated in the second hypothetical case 
taken as the basis of this discussion, a like reference would be made 
to internal Massachusetts law, in a case of “transmission” or 
Weiterverweisung. This is the renvoi pure and simple. There are 
at least four objections to the adoption of this course of action: 

(a) It is illogical. No logical reason can be given why if in the 
one case (1) Massachusetts law be taken to refer to the French 
conflict-of-laws rule, the latter should not in turn be held to refer 
back again to the Massachusetts conflict-of-laws rule, and so on 
ad infinitum; or why if in the other case (2) the English conflict- 
of-laws rule be regarded as referring to the French conflict-of-laws 
rule, the latter should not likewise refer to the Massachusetts 
conflict-of-laws rule, producing in the end a shuttle between the 
Massachusetts and French law, as already explained. 

(b) A second objection to the renvoi is that it results in the abro- 
gation or amendment of the conflict-of-laws rule of the forum by 
the corresponding rule in the foreign law to which the law of the 
forum refers. Thus in the first case (1) the practical result is that 
the French conflict-of-laws rule, giving effect to X.’s national law, 
is allowed to be substituted in a Massachusetts court for the 
Massachusetts conflict-of-laws rule pointing to the law of X.’s 
domicile; the Massachusetts conflict-of-laws rule thus becomes in 
fact to select X.’s national law as applicable, and not his domicili- 
ary law. A similar abrogation of the English conflict-of-laws rule 
in favor of the French rule selecting the national law takes place 
in the second case, instancing renvoi in the wider sense (2).!” 





16 See BATE, NOTES ON THE DOCTRINE OF THE RENVOI, 75-76, on this point. 
17 See on this the dissenting opinion of Mr. Justice Taschereau in Ross v. Ross, 
25 Can. S. C. 307, 353-54 (1894). 
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(c) A third objection to the renvoi is that it is based upon the 
erroneous assumption that the Massachusetts and English courts 
in the cases supposed should constitute themselves French courts, 
charged with the administration and enforcement of French law, 
and should decide the questions presented exactly as a French court 
would. But the Massachusetts court in the one case, and the 
English court in the other, are not functioning as French courts 
in decreeing the distribution of movables formerly belonging to a 
deceased domiciled at death in France. They exist and were 
created for the administration and enforcement of Massachusetts 
and English law respectively.'* Furthermore, even conceding that 
the Massachusetts and English courts should resolve themselves 
into French courts and decide the cases just as a French court 
would, it must be obvious that this cannot be done without an 
inquiry into the question of whether or not the renvoi is a part of 
the French law. If it is, then on the assumption made, no solution 
of either case could be reached, since in the one case we should have 
an indefinite cycle of reference back and forth between Massa- 
chusetts and French law, and in the other case, either an indefinite 
and interminable reference on or the same cycle of reference as 
in the previous case; if the renvoi is not part of French law then 
Massachusetts internal law would be applicable in both cases. 
However, if the renvoi is good enough to be a part of Massachusetts 
and English law, it would seem also to be good enough for French 
law, and the result would be that the perpetual deadlock of reference 
previously pointed out would sooner or later arise. 

(d) A final objection to the renvoi, and one closely akin to (d) 
and (c), is, that it is premised upon the assumption that in the 
Massachusetts and English courts it is the function of French law, 
and not Massachusetts and English law respectively, to determine 
what tie or bond between persons, things, conduct, or events and 
French territory is sufficient to justify an application of French 
internal law. The error of this assumption has been shown. 

The chief practical argument urged in favor of the adoption of 
the renvoi is that it would result in uniformity of decision of the 
same question by the courts of the various legal units concerned. 
Thus in the two cases taken as the basis of this discussion, the 





18 BaTE, NOTES ON THE DOCTRINE OF THE RENVOI, 105-07. 
19 BENTWICH, THE Law or DoMICILE IN ITS RELATION TO SUCCESSION, 181-83. 
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argument would be made, that if the Massachusetts court accepts 
the reference back to its internal law offered by the French con- 
flict-of-laws rule, and if in addition the English court accepts the 
reference om to internal Massachusetts law offered in like manner, 
the courts of all three legal units concerned in the distribution of 
X.’s movable estate will reach the same result, and the entire 
estate, no matter where located, will pass as a unit and not piece- 
meal. If this identity of result could be thus secured, a practical 
justification for the acceptance of the renvoi in both its forms, at 
least in cases of succession, might well be held to exist. But the as- 
sumption that such an identity of result can be secured by an adop- 
tion of the renvoi fails to take into account an important factor, v7z., 
that the renvoi must be assumed to be part of French as well as 
Massachusetts and English law, for if it is properly a part of one sys- 
tem of law, it would seem to be also properly a part of all the sys- 
tems of law concerned. On this further assumption, the French 
courts in distributing the movable estate located in France would 
apply the rule of nationality, which would occasion a reference to 
Massachusetts law, and the latter would in turn refer the question 
back to French internal law. Hence as to the French movables 
French internal law would ultimately govern, thus upsetting the 
identity of result so much desired. The truth is that such identity of 
result can be secured in all cases only by the international adoption of 
a uniform body of conflict-of-laws rules. In that event there would 
be no occasion for the renvoi, since it is only the differences in the 
conflict-of-laws rules of various legal units that gives rise to the 
question as to whether the conflict-of-laws rule of the forum refers 
directly to the provision of the internal foreign law, or to the 
conflict-of-laws rule of the foreign system, — the question which, 
as previously shown, lies at the very bottom of the renvoi. 

It has, indeed, been vigorously urged”? that the argument to 
show identity of result in the matter of movable succession cannot 
be attained by an acceptance of the renvoi, because the French 
courts, as well as the English and Massachusetts courts, in the 
cases supposed, must be taken to have adopted that doctrine, 
“. . . is a figment of theory and not based on a solid practical 
. difficulty,” since, “in any particular case, the English court, or 
the French court, or the Massachusetts court would know whether 
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the other had already dealt with the succession,” and hence 
“would adopt the principle already applied to the succession, and 
apply either its own rules of private international law, or the 
doctrine of the renvoi, so as to subject the whole movable succession 
to one law.” The suggestion is a startling one. It makes the 
acceptance or rejection of the renvoi by the court of a given legal 
unit depend upon whether the renvoi has been rejected or accepted 
by the particular foreign law to which the conflict-of-laws rule of the 
forum refers. This would necessarily mean that there could be no 
general acceptance or rejection of the renvoi by a given legal unit, 
since all would depend upon the exigencies of each particular case. 

There is, however, at least, a limited class of cases in which an 
acceptance of the renvoi would produce identity of decision by 
the courts of the various legal units interested in such cases, viz., 
those cases where both the national law of the parties and their 
domiciliary law agree that one or the other, z, e., either the internal 
law of the nation or the internal law of the domicile, is the com- 
petent law applicable to the case, and where, in addition, the only 
existing conflict-of-laws rules known to any legal unit are either 
that the national law or that the domiciliary law shall be selected. 
Such a case would arise if two Italian subjects acquired a French 
domicile and thereafter married. The validity of the marriage 
under both French and Italian law would have to be tested by 
Italian internal law, as the national law of the parties, whereas 
according to English conflict-of-laws rules it would have to be 
tested by French internal law, as the domiciliary law of the parties; 
hence in a given case the English courts might find the marriage 
valid, when both the French and Italian courts would reach an 
opposite result, or vice versa. However, if the English court should 
accept the reference on to Italian law offered by the French conflict- 
of-laws rule, the courts of all three legal units would reach the same 
result. Whether or not French and Italian law, or either of them, 
had accepted the renvoi could not affect this result. In an actual 
case involving an analogous situation of fact,”“"the English courts, 
as we shall see, invoked the renvoi. It is only in this limited class 
of cases that a practical reason can be urged for an acceptance of 
the renvoi. Obviously, however, this is no argument for its general 
acceptance. 





21 In re Trufort, 36 Ch. 600 (1887). 
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D. The final course open to the Massachusetts and English 
courts in the cases supposed is to regard the reference to the foreign 
law by the conflict-of-laws rule of the forum as one directly to the 
appropriate rule of the internal foreign law. This seems the natural 
course to follow, and is the one best supported by authority, both 
judicial and juristic. The arguments in its favor have ‘been indi- 
cated in a negative way in the elimination of the other alternatives. 
They are principally these: 

(a) By such direct reference to the applicable rule of the internal 
foreign law, all possibility of a tossing back and forth of the legal 
question in a case can be avoided. This is a practical and logical 
advantage. 

(b) It is consistent with the general common-law theories of the 
conflict of laws, viz., that courts exist for the enforcement of the 
law of the legal unit creating them, and none other, and that when 
the law of the forum points to a foreign law for the decision of a 
question, it determines for itself, wholly without reference to that 
foreign law, what tie between persons, things, conduct, or events 
and the legal unit within which the foreign law is supreme, is 
sufficient to warrant invoking that law. 


II. To WHat EXTENT, IF AT ALL, HAS THE RENVOI FOUND 
Irs WAY INTO THE ENGLISH AND AMERICAN CASES? 


A. The English Cases 


The earliest English case cited in support of the proposition 
that the renvoi has been adopted by the English courts is De 
Bonneval v. De Bonneval,” decided in 1838. There a testator whose 
last domicile was France made two wills, one in the English form — 
in England, disposing of his property there, and the other in the 
French form in France, disposing of his French property. A petition 
was filed in the Prerogative Court of Canterbury (before Sir 
Herbert Jenner), for the probate of the English will, which did not 
conform to French internal law as to form. The court held that 
since the testator was domiciled at death in France, the validity 
of his will was to be tested by French law. However, feeling that 
the French courts were better qualified to determine the validity 
of this will under the French law than an English court could be, 
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the court further said (pages 869-70), that those courts were 
“the competent authority” to decide that question, and accord- 
ingly suspended proceedings on the will until its validity or in- 
validity had been pronounced by the French courts. 

Taking only the language of the court within the four corners 
of its opinion, it is difficult to find any support for the renvoi in 
this decision. The court did say, and correctly, that the validity 
of the will depended upon its compliance with French law; but it 
failed to state whether it meant thereby internal French law as 
to form, or the rules as to form prescribed by the law to which 
the French conflict of laws would refer, which might be, and in the 
event was, a very different body of law. Only on the assumption 
that the court meant to say the iatter can the case be made to 
support the renvoi. 

In point of fact, when the will came before the French Court of 
Cassation, that court did apply the French conflict-of-laws rule 
(Article 999 of the French Civil Code) to sustain it. Under that 
code provision a will executed by a Frenchman in a foreign country 
was valid, if it complied with the law of place of execution as to 
form, even though it did not comply with French internal rules of 
law in this respect. In this fashion the will in question was sus- 
tained, because it conformed with the internal English rules as to 
form.” If the opinion of the Court of Cassation be read into that 
of the English court, and the latter be regarded as going through 
the processes which the French court did to sustain the will, the 
English decision can be made to speak the renvoi. The propriety 
of doing this depends upon whether or not the English court should 
have foreseen that the Court of Cassation might invoke a French 
conflict-of-laws rule, if, taking into consideration the totality of 
the French law from the viewpoint of a French court, such invoca- — 
tion was proper. To impute such foresight to the English court 
seems not unreasonable. If courts habitually defer in the adminis- 
tration of the estates of persons domiciled abroad to the courts of 
the domicile, the result must necessarily be a tacit acceptance 
of the renvoi, wherever the decision of the domiciliary courts is 
reached by an application of the conflict-of-laws rule there in 
force. 





% Cass., February 6, 1843, S. V. 1843, 1, 209. 
* The only case referred to in the opinion in the De Bonneval Case, and apparently 
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There is nothing in the English reports showing the subsequent 
career of the De Bonneval Case in the English courts. However, 
the judgment of the Court of Cassation ™ states that the parties . 
before that court conceded that the will had been admitted to 
probate by the Prerogative Court of Canterbury, after the judg- 
ment of the Cour Royale de Rouen sustaining the will which the 
Court of Cassation later affirmed. The result of the case, therefore, 
may well be said to involve a tacit acceptance of the renvoi. 

The next case, Collier v. Rivaz, was decided three years after the 
De Bonneval Case (1841). The opinion is by the same judge who 
decided that case, and hence, if it can be said to countenance the 
renvoi, it may be regarded as throwing light on the question of 
whether or not the De Bonneval Case impliedly accepted that 
doctrine. In the Collier Case a British subject died domiciled in 
Belgium. In the language of the report (page 855), “he left a will 
and six codicils, four of those codicils were not executed according 
to the forms required by the law of Belgium.” A possible inference 
from this statement is that the will and two codicils, as to which 
there was no contest, did comply with the Belgian requirements 
as to form, and were admitted to probate on that ground. At the 
time of the testator’s death (1829), the Code Napoléon was in 





the only prior case in which an English probate court suspended proceedings pending 
the determination of the validity of a will by the courts of the testator’s last domicile, 
is Hare v. Nasmyth, 2 App. 25 (1823). The question in that case was whether the 
will of the testator, domiciled at death in Scotland, had been revoked, a question 
which the English court refused to pass ypon, referring for a decision thereof to the 
Scotch courts. As shown by the opinions of the judges in the House of Lords, to 
which the Scotch case was ultimately appealed, the case was decided by those courts 
on ordinary principles applicable to the revocation of wills, without reference to the 
Scotch conflict-of-laws rules. See 1 SH. Scorcu App. Cas. 65; 3 Hace. Ecc. 192, note; 
and 1 SH. 112. 

In the following cases the English courts have stated that the courts of a deceased’s 
last domicile have jurisdiction to determine succession to movables formerly belonging 
to the deceased, no matter where the same may be located: Enohin »v. Wylie, 10 
H. L. C. 1 (1862); Doglioni v. Crispin, 1 H. L. 301 (1866); Im re Trufort, 36 Ch. 600 
(1887). Similar statements are made by English text-writers: Dicry (2 ed.), 391-92; 
WESTLAKE (5 ed.), 114-15. If these cases be regarded as going to the extent of holding 
that a judgment of the deceased’s domiciliary courts will be enforced in England, even 
though such judgment be reached by an application of the conflict-of-laws rules of 
the domicile, then, as pointed out by Westlake, they amount to a tacit acceptance of 
the renvoi. However, the only case which may be said to have gone to the extent 
of announcing any such doctrine is Jn re Trufort, which will be discussed later on. 

* Cass., February 6, 1843, S. V. 1843, 1, 209, 218. 

_* 2 Cort. Ecc. 855. 
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force in Belgium. Article 13 provided in effect that a person 
establishing a domicile in Belgium with governmental authorization 
should enjoy all civil rights. The Belgian conflict-of-laws rule as 
to choice of law governing testamentary form pointed to the 
national law of the testator. The court concluded from the testi- 
mony of experts in Belgian law that the provisions of that law as 
to testamentary form did not apply to foreigners domiciled in 
Belgium without governmental authorization, and that the Belgian 
courts would sustain the codicils if executed in conformity with 
the requirements of the testator’s national law; and on these two 
grounds held the codicils valid. 
The following are the significant parts of the court’s opinion: 


(Pages 858-59.) “‘The question however remains to be determined, 
whether these codicils which are opposed are executed in such a form as 
would entitle them to the sanction of the Court which has to pronounce on 
the validity of testamentary dispositions in Belgium, in the circumstances 
under which they have been executed. Because it does not follow, that 
Mr. Ryan (the testator), being a domiciled subject of Belgium, he is 
therefore necessarily subject to all the forms which the law of Belgium 
requires from its own native born subjects. I apprehend there can be 
no doubt that every nation has a right to say under what circumstances 
it will permit a disposition, or contracts of whatever nature they may 
be, to be entered into by persons who are not native born, but who have 
become subjects from continued residence; that is, foreigners who come 
to reside under certain circumstances without obtaining from certain 
authorities those full rights which are necessary to constitute an actual 
Belgian subject. Every nation has a right to say how far the general 
law shall apply to its own born subjects, and subjects of another country; 
and the Court sitting here to determine it, must consider itself sitting in 
Belgium under the particular circumstances of the case.” 

(Page 861.) “Then if this is the law of Belgium; if the succession with 
regard to such persons who came to reside in Belgium as Mr. Ryan did 
is governed by the laws of their own country; then the law of his own 
country being followed by Mr. Ryan, these codicils are entitled to 
probate.” 

(Pages 862-63.) “‘. .. they [the experts in -Belgian law] do not 
consider that Mr. Ryan, as a foreigner, was bound by the requisites of 
the law of Belgium, as to the form and execution of a will, as would 
necessarily be the case with a free, natural born, subject of Belgium; 
but the succession of persons who, however long they might have been 
resident, not having obtained the royal authority to reside there, being 
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considered as mere foreigners, would be governed by the laws of their 
own country, and would be upheld by the Courts of Belgium, if those 
Courts were called on to decide. The Court sitting here decides from 
the evidence of persons skilled in that law, and decides as it would if 
sitting in Belgium.” 


These extracts from the court’s opinion show that the court 
proceeded on a combination of the désistement and the straight 
renvoi theories to sustain the codicils, without being conscious of 
the difference. Especially noticeable is the assumption of the court 
that the same decision should be reached by an English court that 
a Belgian court sitting in the case would have reached, and the 
further assumption that Belgian and not English law is to determine 
what tie between persons and Belgian territory is sufficient to call 
for an invocation of Belgian law in the English courts; both of 
these assumptions, which lie at the root of the désistement and renvoi 
theories, have been shown to be false. The case is open to all the 
objections noted as applicable to those theories, to the objection 
that apparently the will and the two codicils, as to which there was 
no dispute, were sustained because in compliance with internal 
Belgian law as to form, whereas the contested codicils were sustained 
because in compliance with internal English law as to form — an 
odd result — and to the further objection that there could be no 
guaranty that the English court was reaching the Belgian result 
without evidence as to whether the renvoi was part of Belgian law, 
as to which there was not an iota of evidence.”’ 

The case of Maltass v. Maltass, by way of what may be con- 
sidered a dictum, referred to Collier v. Rivaz, though it is not clear 
from the opinion just how far the court meant to approve of that 
decision. 

The next case in which the renvoi was directly involved was 
Frere v. Frere”* There a testator, domiciled in Malta, made a 
will in the English form while temporarily in England. His domicile 
at death was still Malta. His will was attested by three witnesses, 





27 It is interesting to note that about forty years after the Collier Case the Belgian 
courts judicially accepted the renvoi, in Tribunal Civil de Nivelles, February 19, 1879 
[BELGIQUE JUDICIAIRE, 982 (1880)], and in Bigwood v. Bigwood, App. Brussells, May 
14, 1881 [BELGIQUE JUDICIAIRE, 758 (1881)]. This decision has since been consistently 
followed: see Professor Lorenzen’s article, ro Cot. L. REV. 192, notes 8 and 9. 

28 y Ros. Ecc. 67, 72 (1841). 

29 5 NoTES OF CASES, 593 (1847). 
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whereas Maltese law required no less than five. A Maltese advocate 
testified that the will of a Maltese subject by birth or domicile 
would be valid both as to movables and immovables in Malta ‘if 
made according to the law of the place of its execution. Notwith- 
standing the fact that the executors named in the will renounced 
probate of it, and all parties in interest except certain minors con- 
sented to an intestacy, the court denied a motion for a declaration 
of the invalidity of the will on the ground that a Maltese court 
would have sustained the will, and it was incumbent on the English 
court to reach the same result as if it were sitting as a Maltese 
court. That part of the opinion which shows an application of the 
renvoi is interesting as an example of the matter-of-course style 
of argument habitually adopted by the courts in these cases. The 
court said (pages 595-96): 


“But the question here is, whether a will made in this country, ac- 
cording to the law of this country, by a person domiciled in Malta, is a 
good and valid will in Malta;.... His [the Maltese advocate’s] 
opinion, however, is, that a will made by a domiciled subject of Malta, 
but not in that island, according to the law of the country where it was 
executed, cannot be pronounced by the Courts of Justice at Malta in- 
valid and of no effect. Then can I say that this will is invalid according 
to the law of Malta? Certainly not.” 


As this extract from the opinion shows, there is no argument 
of the renvoi, either on principle or on authority. A renvoi result 
is simply assumed as natural and indisputable. 

The leading English case on the renvoi, and the only case which 
has gone to an appellate court, is Bremer v. Freeman (1857). 
There is a sharp difference of opinion as to whether the case accepts 
or rejects the renvoi.* The case was heard on appeal by Lord 
Wensleydale, Dr. Lushington, Sir John Patteson, and Sir Wm. H. 
Maule, and the opinion was written by the first-named judge. 
The issue was as to the formal validity of a will executed by a 





30 ro Moore P. C. 306. 

1 That the case accepts the renvoi, see Dicry (2 ed. ), 716 and note 4; WESTLAKE 
(5 ed.), 127 (§ 89); BENtwicu, THE LAw or DoMICILE IN ITs RELATION TO SUCCESSION, 
166-67 (it is not entirely clear that the author meant to put this interpretation on 
Bremer v. Freeman, though this seems a fair construction of his language); Brown, 
“In re Johnson,” 25 L. Quart. REv. 145, 150; that the case rejects the renvoi, see 
Abbott, “Is the Renvoi a Part of the Common Law ?” 24 L. Quart. REV. 133, 143-44. 
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British subject, domiciled de facto in France at death. The testatrix 
had made a will in France in the English, but not in the French, 
form, dealing with movables which were principally in England. 
She had at no time obtained from the French government authoriza- 
tion to establish in France such a domicile as would carry with it, 
under Article 13 of the French Civil Code, the full enjoyment of 
all civil rights. 

The Prerogative Court of Canterbury (Sir John Dodson) allowed 
eight French advocates to testify as to the effect of a lack of govern- 
mental authorization on the power of testation under French law, 
and concluded therefrom,* “‘that it is necessary in order to establish 
such a domicile in France as to affect the succession of the testator 
and the mode of making wills, that that domicile should be by 
authorization.” The court expressly referred to Collier v. Rivaz, 
and purported to follow that case in sustaining this will because 
of its compliance with English form (page 255). 

This decree upholding the will was reversed by the Privy Council. 
Lord Wensleydale stated that there were two issues in the case: 
(a) as to where the testatrix was domiciled at death and (6) whether 
“by the municipal law of the domicile at the time of death, the 
will propounded was valid.” There is nothing in the opinion 
directly showing whether Lord Wensleydale meant the phrase, 
“the municipal law of the domicile,” to include both the internal 
and the conflict-of-laws rules of that law.** The first issue was 
resolved in favor of a French domicile. The second, and for our 
purposes more important, issue, was resolved against the validity 
of the will by an application of French internal law as to testa- 
mentary form. After reviewing the testimony of the experts, 
three of whom had stated that governmental authorization was 
not necessary to the establishment of such a domicile as to confer 
the power of testation under French law, and five of whom had 
stated that such authorization was necessary, and after examining 
French cases and treatises in point, Lord Wensleydale concluded 





% The language of Article 13 of the French Civil Code is as follows: “The foreigner 
who shall have been admitted by the government to establish his domicile in France 
shall enjoy there all civil rights as long as he continues to reside there.” ° 

% DEANE’s Ecc. 192, 255. 

% Professor Lorenzen has argued that the phrase necessarily was meant to include 
the conflict-of-laws rules of the domicile, since only such a rule “could sanction a will 
executed in France in the English form”: to Cot. L. REv. 339-40. 
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(page 373) that it was not “established, that for the purpose of 
having a domicile which would regulate the succession, any authori- 
zation . . . was necessary.” Commenting on Collier v. Rivaz, 


he said (page 374): 


“The case was not regularly contested, which makes it of less author- 
ity. It was a mere question on the parole evidence of the Belgian law, 
which was very short and unsatisfactory. Their Lordships have re- 
ferred to the depositions, and doubt whether the learned Judge was 
warranted by the evidence contained in them in coming to the conclu- 
sion which he did. In this case the evidence on both sides is very full, 
and leads to a different conclusion.” . 


The only reference in Lord Wensleydale’s opinion to French 
conflict-of-laws rules is the following (pages 362-63): 


“Tt is to be remarked, speaking with all respect to those gentlemen 
(7. e. the expert witnesses as to French law), that the rule of international 
law which all English lawyers consider as now firmly established, namely, 
that the form and solemnities of the testament must be governed by the 
law of the domicile of the deceased, does not appear to be recognized, 
or at least borne in mind, by any of them. Nay, in Quartin’s Case, both 
the Cour Royale and the Cour de Cassation, expressly decided that the 
will must be in the form and with the solemnities of the place where it 
is made, on the principle of ‘locus regit actum’; an error which is ably 
exposed in the opinion of M. Target in the Duchess of Kingston’s Case 
(CoLL. Jur. 323). The three witnesses called for appellant, Messrs. 
Frignet, Senard, and Paillet, all maintain the same doctrine. 

“Tf this position were really true, the case of the appellant would 
prevail, but the other witnesses do not maintain the same doctrine. Of 
the five experts examined for the respondent, three, Messrs. Blanchet, 
Herbert, De Vatismesnil, all think that the will, either in-the form re- 
quired by the law of the domicile of origin, or the place where the party 
dwells, is valid; a position which, by English lawyers, is certainly now 
considered to be exploded since the case of Stanley v. Bernes.” 


The inference to be drawn from this extract is that Lord Wensley- 
dale and his colleagues considered the rules of private international 
law to be of international validity, and consequently of inter- 
national uniformity. Hence their adherence to the rule respecting 
the choice of law as to testamentary form as announced by the 
English courts, irrespective of whatever might be the corresponding 
rule as stated by the French courts. The possibility of a difference 
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between the English and French rules for the choice of the law 
governing testamentary form, as a legal matter, seems to have 
been regarded as not open to argument. If this be the correct 
exposition of the part of the opinion quoted, it would seem to follow 
that the case cannot be said to be an authority in favor of the 
proposition that the renvoi has been accepted by the English courts; 
since only in the event that the conflict-of-laws rule of French law 
as to form should differ from the corresponding rule of English 
law, and only in the further event of an application of the law 
chosen by the former law, can there be said to have been a renvoi 
in the sense of the word as used in this article. 

Conceding, then, that thecase cannot be aligned very satisfactorily, 
either as accepting or rejecting the renvoi, as that word is here 
used, the question remains as to whether the case sanctions or 
disapproves of the désistement theory. There can be no doubt 
from a reading of the opinion of the Privy Council that the purpose 
of the inquiry into French law was to ascertain the specific provision 
of that law applicable to the form of will required of an English 
subject dying domiciled in France. But the significant fact is 
that the court, rightly or wrongly, concluded that the same form 
was required for such a will as would be required for the will of a 
French subject, and in this fashion found the will in issue to be 
invalid. There was therefore no desisting on the part of the French 
law. Hence the question propounded calls for a speculation as to 
what the court would have done had it concluded that there was 
no rule of French law applicable to the will in issue. Respecting 
this question Dr. Bate has said: * 


“Tt will be seen that this case stops just where it begins to be inter- 
esting. Had the court come to the conclusion that French law had no 
rules of succession (testate or intestate) for a foreigner who was domi- 





% Tt should also be stated that at the time of the case of Bremer v. Freeman, the 
French conflict-of-laws rule for the determination of the validity of a will in matters 
of substance was, that the national law of the testator should be applied; but as to the 
formal validity of a will the law of the place of execution alone was the applicable 
law. SEWELL, AN OUTLINE oF FRENCH LAW AS AFFECTING BriTIsH SUBJECTS, chap. 
5. In view of this state of the French law it would have made no difference in the 
result whether the Privy Council accepted or rejected the renvoi, since in any event 
the reference would have been to the French internal law as to form. This shows 
further the danger of relying too strongly on this case, either as for or as against the 
renvoi. 

% BaTE, NOTES ON THE DOCTRINE OF THE RENVOI, 13. 
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ciled in France without authorization, the court would have had to say 
how it would deal with the lacuna. That it would not have applied 
French rules malgré French law seems a logical conclusion, for, other- 
wise, the long discussion as to the effect in France of the absence of 
authorization would have been unnecessary.” 


While the question, as indicated, is speculative, yet ‘‘the long 
discussion as to the effect in France of the absence of authorization” 
might very well be indulged in even if meant to reject the désistement 
theory, since the effect of authorization or no authorization might 
have been to require the application of a different rule of internal 
French law; for example, French law conceivably might have 
required two witnesses for wills of testators with an authorized 
domicile, but no less than three, for such as had not the necessary 
authorization. Furthermore the purpose of this excursion into 
French law seems to be shown in that part of the opinion which 
proceeds on the hypothetical assumption that an authorized 
domicile was necessary for the enjoyment of the legal power of 
testation (pages 365-66). Accepting that assumption, the lack of 
such authorization must produce, said Lord Wensleydale, one of 
two alternative results: (a) either deprive the foreigner of the 
power of testation altogether; or (6) deprive him of such power as. 
to movables in France. Under the former alternative the will in 
issue would have been bad, and the estate would be distributed 
as in case of intestacy. According to what law would such dis- 
tribution take place? The opinion does not leave this matter in 
doubt, for Lord Wensleydale said (page 365): 


“Tf he [the testator] should be domiciled in a country where, on death, 
by law all his effects go to the sovereign by a ‘droit d’aubaine,’ more ex- 
tensive than that of old France, which applied only to personal effects 
within the kingdom, that law must prevail, and his will would be of no 
validity, and his relatives by his domicile of origin, would lose all their 


rights.” 


If, on the other hand, the lack of an authorized domicile went only 
to deprive a person of the power of testation as to French movables, 
still his will to be effective as to non-French movables would have 
to comply with French internal rules as to form. Throughout the 
opinion, therefore, the Privy Council showed that it was seeking 
the particular rule of internal French law applicable to the case, 
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and was not attempting to ascertain whether or not the French 
law would wash its hands of the case. That the French law might 
possibly desist seems. not to have occurred to the judges. Hence 
the case is not a strong authority for or against either the renvoi, 
or the désistement doctrines.*” 

The next important case in the order of time is Hamilion v. 
Dallas*® There an Englishman died domiciled de facto in France 





37 4 PHILLIMORE, INTERNATIONAL LAW, 211, 227-28, states that after the decision 
of the Privy Council in Bremer v. Freeman, an attempt was made to introduce evi- 
dence showing that the Council was mistaken in its interpretation of French law. 
To this end the defeated party requested the President of the Civil Tribunal ‘of the 
Seine to name the French advocates most competent to form an opinion as to whether 
or not Lord Wensleydale’s exposition of French law was correct. Ten advocates 
were named, and the admitted facts laid before them. They were unanimously of 
the opinion that the will was valid and not invalid according to French law. Their 
opinion, as set out in the French by Phillimore, after reciting the facts, concludes: 
“They (i. e., the undersigned advocates) are positively of the opinion that according 
to French law the deceased never acquired in France such a domicile as to cause her 
will or the form of her will to be governed by the law of that country, and that conse- 
quently if the will was executed in conformity with the English law, the deceased 
would not be adjudged to have died intestate.” The Privy Council refused to admit 
this evidence tendered after it had pronounced sentence. As Phillimore says, ‘‘it is 
open to the observation that the other side might possibly have produced an equal 
amount of testimony in support of the sentence.” 

The severity of the decision in Bremer v. Freeman led to the passage of Lord 
Kingsdown’s Act, 24 & 25 VicT. c. 114, permitting British subjects to make wills of 
movables either in the form prescribed by the law of place of making, or according 
to the law of the domicile, or the domicile of origin, if within the British dominions. 

88 L. R. 1 Ch. 257 (1875). 

Between Bremer v. Freeman and Hamilton v. Dallas, the following cases involving 
the renvoi incidentally should be noted: Crookenden ». Fuller, 1 Sw. & Tr. 441 
(1859). A testatrix, whose domicile of origin was England, there made a will in the 
English form. She died a resident of France, but without having lost her domicile of 
origin; it was held that her will was valid since it conformed to the English law. By 
way of dictum the court added that even assuming the testatrix to have been domiciled 
in France at death, her will was none the less valid under the French rule that a will 
in the form of the law of place of execution was in compliance with the French law. 
This dictum involves an acceptance of the renvoi. Laneuville v. Anderson, 2 Sw. & 
Tr. 24; 38-39 (1860); testator domiciled at death in France executed in England a will 
in the English form: this will was held valid, since the French law would have referred 
the matter of its validity to the law of the place of execution. This ruling was only a 
dictum, since the court found that the will in question had been revoked by a later 
one. Onslow and Allardice ». Cannon, 2 Sw. & Tr. 136 (1861); testator domiciled 
in Scotland executed a will in the East Indies conformably to the local law there, but 
not in the Scotch form; it was opposed by the next of kin as invalid because not in the 
Scotch form. Pending the proceedings in opposition the Scotch courts held that a will 
of movables executed by a domiciled Scotchman abroad was valid if in the form of 
the law of place of execution; thereupon the next of kin withdrew their objections. 
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but without having secured the authorization necessary under 
Article 13 for the acquisition of such a domicile as would confer full 
civil rights. He left a will as to the validity of which there was no 
contest. By the death of one of the legatees in the testator’s life- 
time there was a partial intestacy. The issue was as to whether 
the next of kin should be determined by English or French law. 
The property involved was movable property located in England. 
It was held that since the testator was domiciled in France at 
death, the succession to his property should be governed by internal 
French law. The court pointed out that the deceased had asserted 
no civil right under French law as to the property in issue, since he 
had died intestate with respect thereto. The court said (page 270): 


“He [the deceased] has asserted no right that I know of, except that 
of residing, and that he has a right to reside by the law of nations, by 
the law of France, and by every law of reason and good sense, is not to 
be disputed; but a right to succeed to the property of which he has died 
intestate is not comprehended in or covered by the 13th article.” 


Here then the court construes the English conflict-of-laws rule 
effectuating the law of the domicile to refer to the internal law of 
the domicile. There is not so much as a suggestion to be found in 
the opinion that the reference should be regarded to be to the 
conflict-of-laws rules of the domicile. Had that interpretation 
been put upon the English rule selecting the law of the domicile, 
the movables would have had to be distributed according to the 
English statute of distributions, since the applicable conflict-of- 
laws rule of French law would have referred to the law of the 
deceased’s nation. This would have accorded with Collier v. Rivaz, 
to which, however, no reference was made in the opinion. The 
principal case is very like Bremer v. Freeman, with the difference 
that there the formal validity of a will was in issue, whereas 
here rights of intestate succession were in issue; in both cases 
the deceased’s last domicile was France, and in both internal 
French law was applied. The principal case was a little clearer 
one for the application of French law, since it did not involve the 
exercise of any civil right within Article 13 of the French Civil 
Code. The weight of Hamilton v. Dallas as at least a tacit rejec- 





In the Goods of Luigi Bianchi, 3 Sw. & Tr. 16, 17 (1862), contains a very faint suggestion 
of renvoi by way of dictum. 
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tion of the renvoi is the greater, because of the fact that had 
English law been found applicable, the Crown would have been 
entitled to a succession duty, of which the decision deprived it. , 

In the Goods of Lacroix*® was a case in which the testator, a natura- 
lized British subject residing in Paris, there executed in the English 
form a will disposing of his movables in England. Later while still 
resident in Paris he executed a will in the French form disposing 
of his property in France. There seems to have been some doubt 
as to what the testator’s domicile was, but the court “inferred” 
that it was France (page 96). French law was not selected, however, 
as the law of the last domicile, but under the provision of Lord 
Kingsdown’s Act (24 & 25 Vict. c. 114), validating a will made 
according to the form required by the law of the place of making. 
Evidence was adduced to show that by the French law the will of 
a British subject was valid if made in France in the form required 
by English law to give validity to wills executed by Englishmen in 
England, whatever the domicile of the testator at the timé of making 
the will, or at death. On this evidence the court (Sir James Hannan) 
admitted the English will to probate. Furthermore the court 
conceded that the French wills, complying with internal rules of 
French law as to form, were likewise valid (pages 96-97). Thus 
as to the English will the referénce made by the English conflict-of- 
laws rule embodied in Lord-Kingsdown’s Act, v7z., locus regit actum, 
was held to point to a rule of the French conflict of laws; whereas 
as to the French will the reference was regarded as designating the 
internal rules of French law. And this inconsistent holding was 
made without any consciousness on the part of the court of the 
differences in the legal processes involved. 

In explanation of this case it should be said that the application 
for the probate of the will was ex parte and uncontested. The 
whole question of the renvoi was assumed by both court and counsel 
without the slightest reference to prior English cases in which 
that doctrine was involved. The decision has been well char- 
acterized by Dr. Bate,*° as merely showing ‘‘how accommodating 
a judge will sometimes be rather than declare a will to be void 
in point of form.” 





39 2 P. D. 94 (1877). 
40 Bate, NOTES ON THE DOCTRINE OF THE RENVOI, 108. 
4 As a case construing Lord Kingsdown’s Act the result may well be questioned, 
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In In re Trufort (Trafford v. Blanc) an action was brought 
to enforce the judgment of the Court of Appeal of the canton of 
Zurich, Switzerland, as a judgment in rem binding on the English 
movables of the testator. The testator, a born British subject, 
who later became a naturalized Swiss subject, died domiciled in 
France, leaving a will by which he gave all his property to his 
godson, X. P., claiming to be the legitimate son of the testator, 
sued X. in the Swiss courts, getting a judgment which declared 
that he was the legitimate son of the testator, and as such, entitled 
to nine-tenths of the estate as his compulsory portion according 
to the Swiss law of succession. The testator’s personal estate 
was located in England, Switzerland, Italy, and elsewhere. Accord- 
ing to French law the national law of the deceased would govern 
succession to his property. Furthermore by a treaty of 1869 
between France and Switzerland, rights of parties claiming to 
share in the estate of a Swiss subject dying domiciled in France 
were to bé determined according to the law and by the tribunals 
of Switzerland. The court held that since by the law of the testa- 
tor’s domicile at death, as well as under the treaty between France 
and Switzerland, succession to his property was to be governed 
by his national law, and since he was then a citizen of Switzerland, 
the Swiss courts had jurisdiction to determine finally such question 
of succession, and their judgment would be recognized and en- 
forced in England, even though based upon a mistake of law or fact, 
or both. 

The immediate question raised by this case relates to the effect 
of the Swiss judgment in England. This judgment, however, 
would be conclusive only as to property located in Switzerland at 
most, unless predicated upon proper jurisdiction in the Swiss courts. 
So the real question was as to the jurisdiction of the Swiss courts 
to render a judgment binding on the movable estate of the testator, 





since the probable purpose of that act in enacting in its permissive form the rule locus 
regit actum was to insure the validity of wills executed by Englishmen in foreign coun- 
tries, in accordance with the internal law of the place of making, as to which the 
testator would be able to get expert advice, whereas he could only with the greatest 
difficulty get such advice abroad, in regard to English internal rules of law as to wills. 
The result of the decision is hence to extend the remedial purpose of the act by making 
a will executed abroad valid, if (2) complying with the internal law of the place of 
making, or (b) complying with the law designated by the conflict-of-laws rule of the 
place of making. 
#@ 36 Ch. 600 (1887). 
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wherever located. Under the English conflict-of-laws rule such 
jurisdiction exists in the courts of the deceased’s last domicile.” 
Since the testator was domiciled at death in France, the French 
courts would have jurisdiction to render a judgment binding on 
the entire movable estate. But under the French conflict-of-laws 
rule the courts of the testator’s nation would possess such juris- 
diction. Hence if the English law took its cue as to jurisdiction 
from the French conflict-of-laws rule, the finding followed that the 
Swiss courts had jurisdiction, and their judgment was entitled 
to recognition and enforcement in England. That is the precise 
holding of the English court. Thus that court said (page 612): 


“The testator’s nationality then being Swiss at the time of his death 
it follows that the Zurich tribunals are those which according to the law 
of the testator’s domicile have jurisdiction to decide on the right of suc- 
cession to his estate, and in fact they have at the instance of the defend- 
ant been recognized as such by the Court of St. Julien. 

“That being so, I have here an advantage similar to that which the 
Court had in Doglioni v. Crispin, that the claim of the party litigating 
in this Court has been actually raised and decided in the Courts which 
according to the law of the testator’s domicile were the proper and com- 
petent tribunals to decide on their rights. Those tribunals have de- 
cided that the plaintiff is entitled to nine-tenths of the testator’s per- 
sonal estate, of which the funds which form the subject-matter of the 
present action are part, and in accordance with the principle laid down 
in Doglioni v. Crispin, I consider that I am bound by their decision.” 


There is therefore a renvoi in the sense of Weiterverweisung of 
the jurisdictional question in the case, since the English law referred 
to the French law, and then accepted the reference on to the Swiss 
law offered by the French conflict of laws as to jurisdiction. The 
authority of the case in this matter is weakened, however, by the 
existence of a treaty between France and Switzerland, subjecting 
the succession to the property of a Swiss subject dying domiciled 
in France to the operation of Swiss law, and to the jurisdiction of 
the Swiss courts. .If the effect of this treaty was to extraterri- 
torialize Swiss law and the Swiss courts so far as the questions of 
succession therein provided for, then it might well be contended 





* Enohin v. Wylie, 10 H. L. C. 1 (1862); Ewing v. Orr Ewing, 10 A. C. 453 (1885); 
Doglioni v. Crispin, 1 H. L. 301 (1866); Dicey (2 ed.), 391-92, 720; WESTLAKE 
(5 ed.), 114-15; Foote (4 ed.), 252-53. 
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that the Swiss courts and law were to that extent French courts 
and law, and hence in legal effect the judgment sought to be en- 
forced in England was the judgment of the courts of the testator’s 
last domicile. It should be stated, however, that the main emphasis 
in the opinion is laid not upon the Franco-Swiss treaty, but upon 
the French conflict-of-laws rule referring the English court on to 
the law of the testator’s nation. No contention was made that the 
French courts alone had jurisdiction to render a judgment in the 
matter of succession everywhere binding. 

It has been contended that there was no question of renvoi 
involved in In re Trufort.* Thus Mr. Abbott has said: 


“The facts, at most, show an interesting case of renvoi as between 
France and Switzerland, but that proves nothing as to English law. Nor 
is it material that indirectly this renvoi is effectuated by giving effect 
to the Swiss judgment. Since the time of Lord Ellenborough, England 
has enforced, without reference to the merits of the case, the judgment 
of a competent tribunal which had jurisdiction. The present case, there- 
fore, is an example not of the renvoz but of res judicata.” 


This contention may be admitted without weakening the authority 
of the case as sustaining the renvoi. Only “the judgment of a 
competent tribunal which had jurisdiction” will be recognized 


and enforced in an English court. Whether the tribuna! had 
jurisdiction will be determined by an application of English conflict- 
of-laws rules on that question. As to questions of succession the 
English rule acknowledges jurisdiction in the courts of the deceased’s 
last domicile. In the instant case that would have meant that 
the French courts would have been possessed of such jurisdiction. 
But obviously this would not sustain a judgment entered by the 
Swiss courts. Such a judgment could be declared entitled to 
recognition and enforcement in an English court, only if the Eng- 
lish conflict-of-laws rule effectuating the existence of jurisdiction 
in the courts of the domicile, France, allowed a reference on to the 
Swiss courts by virtue either of the treaty between France and 
Switzerland, or of the French conflict-of-laws rule conceding 
jurisdiction to the courts of a deceased’s nation. The case, there- 
fore, is more than an example of res judicata. 





“ Abbott, “Is the Renvoi a Part of the Common Law?” 24 L. Quart. REv. 
133, 142; Professor Lorenzen, “The Renvoi Theory and the Application of Foreign 
Law,” 10 Cot. L. REv. 327, 334. 
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Professor Lorenzen has summarized the case as follows: 


“This case has been cited in support of the doctrine of Weiterverwei- 
sung. In reality, it stands only for the limited proposition submitted to 
the Institute of International Law, and regarded by its members as 
distinct from renvoi, — to the effect that where the law of the State in 
which a partyshas a domicile and the law of tke country of which he is 
a subject agree that the law of one of them is to govern, the rights created 
by such law should be enforced or recognized in all jurisdictions in which 
either the /ex domicilii or the lex patriae is regarded as the proper rule.” 


The gist of this contention seems to be rather that cases such 
as In re Trufort, though strictly involving the renvoi, may well 
be treated as an exception to the rule which calls for the rejection 
of that doctrine. On the analysis made it would seem incorrect’ 
to maintain that there is no question of the renvoi in such a case. 
The justification for an exception allowing the renvoi, if there is 
any justification at all, is the practical desirability of the result 
thereby produced. Taking the facts of In re Trufort, the result 
of an acceptance of the renvoi is that the English, French, Swiss, 
and Italian courts will all reach the same result in the distribution 
of the deceased’s movable estate, thus making the entire estate 


pass ‘as a unit. Certainly the weight of opinion among English 
text-writers regards In re Trufort as a renvoi case.” 

Perhaps the strongest contention against an interpretation of 
In re Trufort as sanctioning the renvoi is one made inferentially 
by Dr. Baty, in discussing the English conflict-of-laws rule which 
recognizes ‘the domicile as the one and only forum” in the 
matter of divorce. He says: 


“That is a rule to which there is at any rate one exception, namely, 
when the law of that forum (that is, the domicile) regards another forum 
as competent. It is easy to see that this must be so in one case. If the 
Court of the domicile entirely refuses to deal with the matter, and elects 
to send the parties to another tribunal, there can be no harm in concur- 
ring with it. This is not a case of what is called renvoi— because we 
can apply Italian Jaw, whether Italy likes it or not, but we cannot in- 
voke the Italian Courts unless they are agreeable to the reference. If 





4 Dicey (2 ed.), 718-19; WESTLAKE (5 ed.), 39-40, 113-14; BATE, NoTEs on 
THE DoOcTRINE OF THE RENVOI, 112-14; BENTWICH, THE LAw oF DomICcILE IN ITs 
RELATION TO SUCCESSION, 168. 

46 Baty, PoLarizED Law, 65. 
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they decline to adjudicate, it is as reasonable to send the parties to the 
Court indicated by Italy, as to deal with the matter ourselves.” 


The suggestion is a cogent one as applied to In re Trufort, if it be 
assumed, as seems there to have been the case, that the French 
courts would have declined entirely to take jurisdiction and have 
referred the parties on to the Swiss courts. 

The next important English case involving the renvoi, In re 
Johnson (Roberts v. Attorney-General) ,*” has been described as ‘‘the 
first case in which the question of the renvoi was clearly and 
definitely before an English court.” “% There a British subject 
with a Maltese domicile of origin acquired a domicile of choice in 
Baden, Germany, and died so domiciled. She left a will which 
was found to be executed in accordance with the law of Baden, 
but which did not dispose of all her movables. A question arose 
as to whether these undisposed-of movables should be distributed 
according to Baden law, or the law of the testatrix’s domicile of 
origin. It was found that according to Baden law the property 
would be distributed conformably to deceased’s national law. 
The court (Mr. Justice Farwell) held the distribution should be 
made according to testatrix’s national law, here the law of Malta, 
her domicile of origin. 

Two alternative lines of argument were used in arriving at this 
conclusion. First, the court contended that the deceased did 





47 [1903] 1 Ch. 821. 

In the interim between Jn re Trufort and In re Johnson, there were two English 
cases bearing on the renvoi, the one directly, the other only incidentally by way of 
dictum: In the Goods of Brown-Sequard, 70 L. T. (N. s.) 811, and Jn re Martin (Lousta- 
lan v. Loustalan), [1900] P. 211. In the former case the will of an Englishwoman, 
domiciled at death in France, was admitted to probate on uncontested ex parte motion, 
although executed in the English and not the French form; the admission to probate 
was based upon the ground that the evidence (the undisputed affidavit of a single 
French advocate) showed that the French courts would give effect to the will so as to 
pass thereunder any property in France belonging to the deceased, because of its 
compliance with the form prescribed by her national law; the opinion, which is only 
eight lines long, assumes the whole question of the renvoi without any consciousness 
on the part of the court of the principle involved, and with no reference to prior English 
cases; it is therefore entitled to little, if any, weight as a precedent. In the latter case 
(In re Martin), the President (Sir F. H. Jeune) of the Probate Division expressed with 
a doubt a dictum involving a renvoi solution of the case (pages 216-18); the Court of 
Appeal, however, did not pass upon the soundness of this dictum, reversing the decision 
of the Probate Division on other grounds. 

48 BENTWICH, THE LAw or DOMICILE IN ITS RELATION TO SUCCESSION, 169. 
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not establish in Baden such a domicile as would regulate suc- 
cession to her property, because the law there disregarded domicile 
as the basis for post-mortuary succession to property; wherefore 
the court argued there had been no de facto change of domicile. 
The language of the court on this point is worth quoting (page 828): 


“When, therefore, the law of the land said to be chosen as the new 
domicile disregards domicile and declines to distribute in accordance 
therewith or to treat it as of any force, there cannot have been any 
change of domicile de facto; and the case is accordingly remitted to this 
Court as a case where the propositus has intended but has failed to ob- 
tain an effectual domicile of choice. No change is effectual unless the 
factum is proved, and the factum cannot exist in a country where the law 
refuses to recognize it. The result is that this Court must conclude’ that 
a domicile of choice, ineffectual to create any rights and liabilities gov- 
erning the distribution of movables in the country supposed to have 
been chosen, is for this purpose no domicile at all, and that the proposi- 
tus, therefore, is left with his domicile of origin unaffected. The Baden 
Courts would in effect have disavowed him and disclaimed jurisdiction.” 


The suggestion that a de facto situation cannot exist unless recog- 
nized by some law does violence to language as currently used. 
The announcement that the testatrix could not in fact reside in 
Baden with the intention of making her permanent home there, 
unless some law of Baden took account of this de facto condition, 
is both startling and absurd. What the court probably meant to 
say was, that there was no law of Baden applicable to the suc- 
cession to this property, since that law did not recognize domicile 
as a sufficient tie between the owner of property and Baden terri- 
tory to invoke the jurisdiction of Baden law. In other words the 
Baden law desisted and refused to be applied. Thus interpreting 
Baden law the court was thrown back on the next preceding 
applicable law, that is, the law of testatrix’s domicile preceding 
her sojourn in Baden. In this fashion the court was led to decree 
a distribution according to the law of Malta, where testatrix was 
domiciled at birth and also immediately before going to Baden.*® 





49 The court’s assumption that the Baden courts would have declined jurisdiction 
was erroneous. See 9 ZEITSCHRIFT FUR INTERNATIONALES PRIVAT- UND STRAFRECHT, 
134; 10 Co. L. REv. 336; BENtwicH, THE Law oF DoMICILE IN ITS RELATION TO 
SUCCESSION, 170, note (a); 19 L. Quart. REv. 245 (4). Furthermore there was no evi- 
dence before the court that the Baden courts would have declined jurisdiction; the 
evidence showed merely that according to the Baden rule the courts there would have 
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The second line of argument adopted by Mr. Justice Farwell 
in reaching the conclusion that Maltese law should control the 
distribution of the English movables was predicated upon the 
assumption that the testatrix acquired a domicile in Baden, and 
that the Baden courts would not have renounced jurisdiction 
over the distribution of her movables. Proceeding in this manner 
the court attempted to extraterritorialize itself as a Baden court 
and reach the same result that such a court would arrive at by an 
application of its own law. The Baden courts, argued Mr. Justice 
Farwell (pages 832-35), would apply the national law of deceased, 
which in the instant case could not mean English law as a law 
ubiquitous throughout the Empire, but “to that law as applicable 
to the particular propositus, and not to Englishmen generally with- 
out regard to their domicile of origin” (page 835). Since, then, the 
testatrix’s nationality was Maltese, viewing the matter from a 
viewpoint within the British Empire, Maltese law would be applied 
by the Baden courts, and should therefore on the assumed premise 
be applied also by the English court. 

The opinion in this case is replete with loose reasoning. Thus 
the court makes the shocking statement (page 835) that “the law 
of England distributes such movables in accordance with domicile 
of origin,” though it is elementary that the law of the owner’s last 
domicile and not his domicile of origin is controlling in that regard. 
If the testatrix had acquired a domicile of choice, either within 
or without the British Empire before going to Baden, the result 
reached by an application of the law of Malta as that of the domi- 
cile of origin would not necessarily have coincided with the result 
which would have been reached by the Baden courts. Further- 
more the latter result could not be reached without some inquiry 
into the question as to whether or not the renvoi had become a 
part of the law of Baden, an inquiry as to which no evidence at 
all was adduced and no curiosity was expressed by the court.™ 
Finally if the testatrix had been a French subject with a Maltese 





decreed distribution conformably to the national law of testatrix. See Brown, “Jn 
re Johnson,” 25 L. Quart. REV. 145, 152. 

50 See on this Professor Lorenzen’s comment in 10 Cot. L. REv. 337-38, and note 38, 
from which it appears that at the time of the decision of In re Johnson the renvoi had 
been rejected by the law of Baden, though if the testatrix had died after January 1, 
1900, the Baden courts would have applied the German Code provisions relative to 
intestate succession conformably to Article 27 of the Einfiihrungsgesetz of that code. 
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domicile of origin, under the first line of reasoning adopted by the 
court, the law of Malta would in the end have been applied, whereas 
under the second line of reasoning French law as the national law 
of the testatrix would have been applicable. This demonstrates 
the unsatisfactoriness of the court’s reasoning, and the impossi- 
bility of knowing just what the case was intended to represent.” 
It is worth noting also that the master’s certificate found that the 
will of the testatrix was valid according to Baden law, but that 
the legal succession to her undisposed-of property would be gov- 
erned, according to Baden law, by the law of the country of which 
she was a subject at the time of her death (page 822). In other 
words, apparently, though it cannot be said with absolute cer- 
tainty, the will was tested by internal Baden law and found valid, 
whereas the undisposed-of property was distributed according to 
Maltese law, notwithstanding the fact that the English law selected 
the law of the last domicile as the gauge of both testamentary and 
intestate succession. 

The only English case bearing on the renvoi and cited in the 
opinion was In the Goods of Brown-Sequard. Collier v. Rivaz, Bremer 
v. Freeman, Hamilton v. Dallas, and the other cases thus far dis- 
cussed were neither referred to in argument by counsel nor cited’ 


by the court. Mr. Justice Farwell did make a passing reference to 
the Forgo Case and to a scattering of continental juristic writings 
on the renvoi (pages 831-32), but the opinion shows a signal lack 
of appreciation of the legal principles underlying an acceptance 
of the renvoi. No one seemed to be interested to urge upon the 
court the propriety of applying internal Baden law in the dis- 
tribution of this property. However, in spite of the fact that the 





5l This objection is discussed by W. Jethro Brown, “In re Johnson,” 25 L. QUART. 
REV. 145, 151-52. BENTWICH, THE LAW or DOMICILE IN ITS RELATION TO SUCCESSION, 
170-71, has argued that the inconsistency disappears, if the line of argument be re- 
jected which concludes that the testatrix did not get a Baden domicile, because Baden 
law refused to recognize domicile as of any consequence in the distribution of movables; 
this rejection, it is contended, should be made in view of Lord Lindley’s pronouncement 
in In re Martin, [1900] P. 211, 227, that the domicile of the testatrix must be deter- 
mined exclusively by reference to English law. Lord Lindley was undoubtedly 
right in making this statement, notwithstanding the fact that it was made in a dis- 
senting opinion. See, on the matter of the ascertainment of domicile in the English 
courts by applying English rules as to domicile alone, 20 Harv. L. REv. 226, note. 
This error on the part of Mr. Justice Farwell, however, even though it may be rejected, 
must certainly shake the authority of the case as a renvoi precedent. 





a HARVARD LAW REVIEW 


case is quite unsatisfactory from any point of view it was followed 
blindly and without comment in In re Bowes,*? where the will of 
a testator of British nationality, who had acquired a de facto domi- 
cile in France without, however, the authorization necessary under ~ 
French law, was held to be governed as to validity, construction, 
and administration by English law. 

One of the most unique cases commonly cited to sustain the 
proposition that the renvoi has been definitely accepted by the 
English courts is In re Baines. There a British subject, probably 
domiciled in England, owned Egyptian land, which he disposed of 
by a will valid as to form both by English and Egyptian law. Under 
the will the executors sold the land. They then deposited the pro- 
ceeds of the sale in a bank in England. An issue arose as to the 
disposition to be made of these proceeds. The provisions of the 
will in respect thereto were valid by English law, but were invalid 
according to the local Egyptian law. Concededly the right to the 
proceeds depended on the right to the succession to the land, a 
matter which under English law would be referred to the law of the 
situs. However, under articles 77 and 78 of the Egyptian Civil 
Code, succession to land in Egypt was to be governed by the 
hational law of the deceased owner. The testimony of experts in 
Egyptian law was adduced to show that the Egyptian courts 
would construe these code provisions in their application to the 
case in hand as requiring a reference to the ordinary territorial 
law of England. The dispositions made by the will were accord- 
ingly held valid because in conformity with English law. On the 
surface of things this case seems to be an instance of renvoi in 
reference to succession to immovables, and such is the view of the 
case commonly entertained.™ 

This decision, however, would seem to be sustainable on other 
grounds. Since the property was located in Egypt on the testator’s 
death, rights therein must have been crystallized at once at that 
time in accordance with the provisions of Egyptian law as such. 
The rights so acquired should obviously not be altered or divested 
by the mere fortuitous change of the situs of the property there- 

8 22 T. L. R. 711 (1906). debe 

58 Unreported; decided March 19, 1903, by Mr. Justice Farwell. A digest of the 
case is to be found in Dicey (2 ed.), 723. 


5 Dicey (2 ed.), 723; Lorenzen, 1o Cot. L. REv. 338; BENTWIcH, THE LAW OF 
DoMICILE IN ITS RELATION TO SUCCESSION, 175. 











DOCTRINE OF RENVOI IN ANGLO-AMERICAN LAW 559 


after. It would seem, therefore, to have been incumbent upon 
the English court in ascertaining the rights in the proceeds which 
still represented the res to determine the question exactly as if it 
were sitting as an Egyptian court administering Egyptian law. 
If, however, the property had been physically located in England 
on the testator’s death, the English court in determining rights 
therein would have been called on to enforce only English law as 
law, and any foreign law to which it might have been referred by 
its conflict-of-laws rules would have been operative only as a fact 
and not as law. In spite of all of this it may very well be, in view 
of the fact that the case was decided by the same judge who de- 
cided In re Trufort, that the argument of the opinion proceeds on 
a renvoi premise, though the only report of the case is so meager as 
to make certainty of statement in this respect impossible.™ 

The most recent English case involving the renvoi is Armitage 
v. Altorney General.® ‘The case arose on petition under the Legiti- 
macy Declaration Act, 1858 (21 & 22 Vict. c. 93), praying for 
the declaration of the validity of petitioner’s marriage. Petitioner, 
an Englishwoman, had previously married one Gillig, an American 
citizen domiciled at all times in New York. Some years later she 
went to South Dakota and established there such a domicile as 


to confer on the South Dakota courts jurisdiction over her marital 
status under the local law. Thereupon she filed suit for divorce, 
to which Gillig filed an answer and cross-claim. Petitioner was 
granted a decree of divorce on the ground of desertion, and possibly 
also cruelty, though this was not entirely clear from the recitals 





5 The Supreme (British) Consular Court in Egypt reached a result opposite to 
that which Mr. Justice Farwell anticipated would be reached by the Egyptian courts, 
in the case of In the Goods of William Torrey Grant, deceased (reported in 34 Law 
Mac. AnD REV. sth series, 296-98). There the consular court, applying first of all 
the Egyptian conflict-of-laws rule, embodied in Article 77 of the Mixed Civil Code 
effectuating the national law of the deceased respecting the inheritance of his Egyptian 
land, construed this reference to be to the conflict-of-laws rule of the deceased’s national 
law, here the rule that the /ex situs should govern, in this manner ultimately applying 
the Mussulman law of inheritance as enforced in Egypt. The decision has been attacked 
as an improper construction of Article 77, but not because of its renvoi feature. See 
Sanderson, “The Law Applicable to the Succession to Land in Egypt owned by a 
British Subject,”’ 20 Jur. REv. 47. It has also been contended that the case has since 
been overruled by a later decision of the same court, though again apparently not 
with respect to the renvoi argument. BENTWwIcH, THE LAW or DoMICILE IN ITs 
RELATION TO SUCCESSION, 174-75. 

56 [1906] P. 135. 





560 HARVARD LAW REVIEW 


of the decree. Neither ground was recognized by New York law 
as a proper one for divorce. Petitioner thereafter remarried ‘‘an 
English gentleman, always domiciled in England” (page 140), 
and there were four children as the issue of this marriage. It was 
for the declaration of the validity of this second marriage that the 
present suit was brought. Gillig had also remarried, and had 
filed a petition for a declaration of the nullity of his second marriage 
on the ground that petitioner was still his lawful wife because of 
the nullity of the South Dakota decree of divorce. The issue in 
both cases turned upon the recognition that would be accorded 
to this decree by the English courts. Evidence was introduced 
to show that the New York law would allow a married woman to 
get a domicile separate and apart from her husband for the purpose 
of suing for divorce, and that the Dakota decree would therefore 
be recognized and enforced by the New York courts. Under the 
English rule, however, petitioner would not have had capacity 
to establish a domicile of her own, in advance of her securing a 
divorce at the last domicile she had in common with her husband; 
in other words, only the courts of New York would have jurisdiction 
to decree a divorce in her favor. 

The English court (Sir Gorell Barnes) held that it would put 


itself in the position of a New York court, thus reaching the result 
which the evidence showed such a court would have reached if 
confronted with the case. The fact that both parties to the first 
marriage had remarried was a persuasive fact, moving the court 
to sustain petitioner’s second marriage if that could possibly be 
done. The language of the court which shows that it assumed a 
renvoi attitude to accomplish this result is as follows (page 141): 


“The evidence, in the present case, shows that in the State of New 
York the decision of the Court of South Dakota would be recognized 
as valid. The point then is: Are we in this country to recognize the 
validity of a divorce which is recognized as valid by the law of the 
domicile? In my view, this question must be answered in the affirma- 
tive. It seems to me impossible to come to any other conclusion, 
because the status is affected and determined by the decree that is 
recognized in the State of New York — the State of the domicile — as 
having affected and determined it.” 


Characteristically of opinions in cases involving the renvoi, no 
_ English or foreign case or authority touching on the matter of 
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the renvoi was cited or referred to in the instant opinion. In fact 
the word “‘renvoi’’ does not appear therein. The whole question 
is assumed as if the answer propounded by the court were the 
only possible one under the circumstances, and were entirely 
obvious. 

This completes the roster of English cases on the renvoi.*” It 
should be stated, however, that in view of the fact that the digests 
contain no renvoi heading, and the cases must be searched out 
more or less at random, it is not unlikely that there are cases other 
than those heretofore discussed relating to that doctrine. The 
actual extent to which it has played a part in the case law, either 
of England or of this country, cannot be stated with any assurance 
of accuracy. 

Along with the English renvoi cases should be put the Canadian 
case of Ross v. Ross. A merchant whose domicile was at all 
times Quebec, while temporarily in New York City, made a 
holographic will in the form allowed by the law of Lower Canada, 
but not by internal New York law. The Quebec conflict-of-laws 
rule as to testamentary form effectuated the law of the place of 
execution of the will, locus regit actum, but there was some doubt 





57 In In re Simpson, [1916] 1 Ch. 502, 508, there occurs language which smacks of 
the renvoi. There a British subject died domiciled in France, leaving a will in the 
French but not in the English form. An issue arose as to whether the language of the 
will evidenced an intention to exercise a power of appointment. Evidence as to French 
law was to the effect that the will was amply sufficient to pass all property which the 
testatrix could in any way dispose of at her death; that the French law did not recog- 
nize the difference between power and property as understood in English law; and that 
the French courts if asked whether the power had been exercised by this will would 
receive evidence as to the difference between power and property in English law, and 
then consider whether the will on its face evidenced an intention to exercise the power, 
In other words, there seems to have been here a genuine désistement on the part of 
French law with respect to the jural matter in issue. The court (Mr. Justice Neville) 
said (page 508): “The will is a valid will in England, but the testatrix being domiciled 
in France the construction would be prima facie in accordance with French law. The 
evidence shows that the words used would be sufficient according to French law to 
pass all her personal property. A power of disposition by will over property not be- 
longing to the testator is, however, unknown to French law, and in ascertaining whether 
the will disposed of such property a French court would be compelled to inquire what 
such a power was, and how it could be executed by an English will. The answer would 
be that the bequest if contained in an English will would be sufficient to pass the 
property subject to the power. And so in an English court the construction which would 
be applied to an English will must be applied to the construction of a French will valid 
in England so far as regards the power.” 

88 25 Can. S. C. 307 (1894). 
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as to whether this rule was imperative, or only permissive, and 
intended to supplement the primary rule effectuating the domicili- 
ary law of the testator. A majority of the court were of the opinion 
that the rule was permissive or facultative, and that, therefore, 
the will was valid because executed in the Quebec form. The 
majority further held that even if the rule locus regit actum were 
imperative in its application to testamentary form, the -will was 
none the less valid, since by the law of New York, the Jocus, the 
formal validity of a will was to be tested by the testator’s domicili- 
ary law, here the law of Quebec. This latter point, which though a 
dictum, is a clear application of the renvoi in the matter of testa- 
mentary form, was assumed by the majority to be self-evident, 
and no authority was cited to sustain it; neither was there any 
discussion of it on principle. . 

Two judges (Mr. Justice Fournier and Mr. Justice Taschereau) 
held that the Quebec conflict-of-laws rule, locus regit actum, was 
imperative, and were therefore called upon either to accept or to 
reject the renvoi. Mr. Justice Fournier accepted the renvoi ordered 
by New York law, thus basing his decision on the dictum of the 
majority, and thereby sustaining the will. 

Mr. Justice Taschereau, proceeding from the position that the 
rule of locus regit actum was imperative, held the will to be invalid 
because not in the form required by internal New York law, thus 
rejecting the renvoi offered by the New York conflict of laws. The 
dissenting opinion in which this result was reached is in most 
respects the best judicial exposition of the renvoi to be found in 
Anglo-American case law. The only English renvoi cases referred 
to and made the basis of an anti-renvoi argument were Bremer 
v. Freeman and De Bonneval v. De Bonneval. The renvoi issue, 
as adapted to the facts of the casein hand, was thus stated 


(page 356): 


“T utterly fail to understand the import of the rule locus regit actum, 
if it does not mean, adapting it to this case, that a Quebecer who de- 
sires when in New York to make a will has to make it according to the 
form required by the law of New York for its own subjects; or to put it 
in other words, if a will in the holograph form made by a New Yorker 
in New York is void under the New York law in New York, a Quebecer’s 
will in that form made in New York is also void in Quebec, which is 
Ross’s lex domicilii.” 
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The arguments of Mr. Justice Taschereau rejecting the renvoi 
as to testamentary form, and holding the will to be invalid for 
failure to comply with internal New York law as to form, were 
principally these: 

1. That section 2611 of the New York Code of Civil Procedure 
(enacting that ‘‘a will of personal estate, executed by a person 
not a resident of the state according to the laws of the testator’s’ 
residence, may be admitted to probate’), which was the New 
York conflict-of-laws rule regarded by the majority as referring 
to internal Quebec ‘law for the ascertainment of the validity of 
the will as to form, was intended to apply only to the personal 
estate of the testator in New York; 

2. That to invoke the lex domicilit rule of New York law was in 
effect allowing the New York legislature to change the Quebec 
conflict-of-laws rule as to testamentary form, by making it optional 
for a Quebecer executing a will in New York to follow either internal 
New York law or internal Quebec law as to form. This argument 
was cogently stated as follows (pages 353-54): 


“And the New York legislature had not the power to alter that law 
(i. e. the rule of locus regit actum) for the province of Quebec, and to de- 
cree that a Quebecer could in New York make his will either accord- 
ing to his lex domicilii or to the lex loci actus, or to neither one nor the 
other, but according to a mixture of both, at least so as to affect mova- 
bles in Quebec. 

“Tt cannot be that the legislature of New York had the right to pass 
a statute in the following terms: ‘Whereas by the law of the province of 
Quebec a holograph will made in New York by a citizen of the province 
is invalid in Quebec; whereas it is expedient to provide otherwise; it is 
hereby decreed that hereafter such a will shall be valid.’ Could such an 
enactment affect property in Quebec? I would say not, and the legis- 
lature never intended to do so. To give to their statute the meaning 
that the respondent contends for would be to extend it in a manner not 
justified by any principle of law that I know of. 

“The respondent, in other words, would argue, at least his argument 
leads to it, that though the legislature in Quebec has refused to adopt 
the change in the law made in this respect as to holograph wills by 
Article 999 of the Code Napoléon or by Article 1588 of the Louisiana 
Code, yet the New York legislature has done it for them.” 


3. That the will in issue would be held invalid even by the New 
York courts. If those courts were passing upon the validity of 
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this will, argued the learned justice, they would in the first instance 
apply the rule that the law of the testator’s last domicile is control- 
ling as to testamentary form; this would occasion a reference to Que- 
bec law, which in turn would refer back again to New York law, 
according to which a holographic will was not a testamentary 
act. The same result would be reached, as shown at a later point 
in the argument, if the will had been made in England, where 
holographic wills, as in New York, were unknown to the law; if 
in such a case the New York courts were petitioned for the 
probate of the will of this Quebecer, domiciled in Quebec at 
death, they would again refer to the law of the testator’s 
domicile, that is Quebec, which in turn would refer the matter 
on to the law of England as the place of the execution of the 
will; under English law no testamentary act would have been 
enacted, and hence the probate of the assumed will would be 
denied. 

Curiously this last argument of the learned justice was itself 
predicated upon an acceptance of the renvoi by New York law, 
both in the sense of “remission” or Riickverweisung and “ trans- 
mission” or Weiterverweisung. In substance it amounts to a 
declaration that while the renvoi may do well enough for the foreign 
law to which the conflict of laws of the forum refers in a given 
case, it has no place in the law of the forum itself. This argument 
is the one blemish on the otherwise excellent and sound dissenting 
opinion. 

It is now submitted that the following propositions may fairly 
be deduced from the foregoing discussion of the renvoi in the light 
of legal principle and English case precedents: 

1. That the doctrine of the renvoi in any form is out of harmony 
with Anglo-American principles of the conflict of laws; 

2. That the extent to which, if at all, it has become imbedded 
in English case law is a matter of some doubt, in view of the fact 
that there has been no decision of the matter by either the House 
of Lords or any court of appeal:*° 





5° There is a conflict among writers as to whether the renvoi has been accepted as 
a principle of the English conflict of laws: that it has been so accepted, see Dicey (2 
ed.), 715-23, WESTLAKE (5 ed.), 25-42, BENTwicH, THE LAw or DomiciLeE IN ITs 
RELATION TO SuCCESSION, chap. 8; that it has been rejected, see Abbott, “Is the 
Renvoi a Part of the Common Law?” 24 L. Quart. REV. 133; that the English law is in 
doubt, see Lorenzen, “‘The Renvoi Theory and the Application of Foreign Law,” 
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3. That in cases where an application of the renvoi occasions a 
reference back again to English law, 7. e., in cases of “remission” 
of Riickverweisung, it has been accepted by English probate courts 
when the testamentary formalities of English law are declared 
adequate by ‘the foreign law to- which the English rules of the 
conflict of laws refer. Bremer v. Freeman, the only case which has 
gone to an appellate court, is of doubtful authority either for or 
against this proposition: 

4. That in cases where an acceptance of the renvoi occasions a 
reference on to the law of some third legal unit, 7. e. cases of 
“‘transmission”’ or Weiterverweisung, the English cases have been 
more favorable to the renvoi, and have accepted it (a) where a 
foreign judgment as to post-mortuary succession to movables was 
involved (In re Trufort), and (b) where the validity of a decree of 
divorce was in question (Armitage v. Attorney General). 


B. Renvoi Cases in this Country 


There is only a scattering of cases in this country in which the 
renvoi has been involved, and in none of them is there any dis- 
cussion of that doctrine either on principle or on authority. The 
earliest case here in which there is even a suggestion of renvoi is 
Dupuy v. Wurtz. The issue in the case turned on the validity of 
a will executed in France by a testatrix whose domicile of origin 
was New York. The will was in compliance with New York form, 
but was contested on the ground of non-compliance with the law 
of France where it was alleged testatrix was domiciled at death. 
The court found that the testatrix had never abandoned her 
domicile of origin, and accordingly affirmed the decree admitting 
the will to probate. By way of dictum the court also held that 
even if testatrix’s last domicile was France, nevertheless the will 
was valid, because French law was not according to the decisions 
of the French courts construing Article 13 of the French Civil 
Code, applicable to the testamentary acts of foreigners resident 
in France, who had not established there an authorized domicile. 
The contrary ruling of the Privy Council in Bremer v. Freeman was 
shown to have been overruled by later French cases. The court 





10 Col. L. REv. 190, 326; BATE, NOTES ON THE DOCTRINE OF THE RENVOI, 9, 77, 108-120; 
Baty, PoLarizEp LAw, 115-20. 
@ 53 N. Y. 556 (1873). 
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also found that the will in issue would be sustained by the French 
courts if executed in the form required by New York law. This 
dictum, and such it was, since the court expressly said that the 
decision of the case might safely be rested “‘upon the ground that, 
irrespective of the consideration arising upon Article*13, no domi- 
cile in France was established” (page 574), proceeds upon both 
the désistement and the straight renvoi theories. The court did 
not discuss the principles underlying either theory. Indeed it is 
rather apparent that the court was not conscious of the juristic 
difference between them, or of the possibility of a doubt as to the 
propriety of accepting:either or both. 

 Harral v. Harral® was a suit by a wife claiming a half interest in 
her husband’s movable estate by virtue of a marriage celebrated 
in France under the community-of-goods system. The husband 
was a domiciled New Yorker. He went abroad to pursue his medi- 
cal studies, and after acquiring a domicile de facto in France, 
married the petitioner. His domicile thereafter and until his death 
was France. The executors, next of kin, and legatees of the 
husband, who had made a will before leaving New York in which 
he disposed of all his property, contended that petitioner had no 
claim to a share in the estate, because the testator had not estab- 
lished in France an authorized domicile in accordance with Article 
13 of the French Civil Code. Under the common-law conflict-of-laws 
rule the rights of the wife in her husband’s movable property would 
depend upon the law of the husband’s domicile at the time of marriage, 
here France. The contention of the wife might have been sustained 
on this simple ground, without reference to French law. And this 
seems to have been the view taken by the chancellor. He said: 


“Although Dr. Harral had not been admitted to the civil rights of a 
Frenchman, or, in other words, had not, to use our form of speech on 
the subject, become naturalized in France, that fact did not prevent 
him from obtaining a domicile, in fact, there. And the rights of the 
complainant are to be determined, not by the decision of the question 
whether her husband assumed allegiance to the government of France, 
but by the decision of the question whether, when the marriage took 
place, he was domiciled, in fact, in that country. See “Dicey on Domicil,” 
362. Several cases are cited in which the French courts have held that, 
in the absence of any express nuptial contract, the husband’s mere 


8 10 Stew. Eq. (N. J.) 458 (1883); 39 N. J. Eq. 279 (1884). 
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domicile, in fact, determined the widow’s rights in his personal estate. It 
is urged that there are decisions of those courts to the contrary also. 

“ But it is a question not depending for its determination merely on the 
decision of the French courts. It is a question of international law, upon 
which the adjudications of those courts are indeed of very high importance, 
but it is to be decided in this case here according to what may seem to be just 
views and principles.” ® 


The Court of Errors and Appeals, however, made an extensive 
inquiry into the French law, and came to the conclusion that a 
matrimonial domicile might be acquired in France, so as to subject 
all the movable property belonging to either party at the time of 
marriage to the operation of French law, by six months’ residence 
in France, without the authorization described in Article 13 of the 
French Code. The result of this finding of French law was that it 
made no difference whether the court considered itself sitting as a 
New Jersey court, or as a French court, so far as the disposition 
of the case in hand was concerned.. On either theory the con- 
tention of the wife would properly prevail. If, however, the 
court regarded itself as functioning as a French court charged 
with the administration and enforcement of French law as law, 
it thereby in substance accepted the renvoi doctrine. But the 
authority of the case is greatly weakened in this respect by the 
fact that the result reached by an acceptance of the renvoi 
was no different from the result to be reached by a rejection of 
that doctrine. 

In Lando v. Lando® two persons, both citizens of Minnesota, 
married while temporarily in Hamburg, Germany. On the death 
of the supposed husband, the wife objected to the granting of 
letters of administration to the former’s father on the ground 
that she was deceased’s lawful wife, and as such entitled to pre- 
cedence in the matter of administration. Thus the validity of the 
German marriage was drawn directly in question. The deceased’s 
father contended that the marriage was invalid because not cele- 
brated before a person authorized by German law to perform a 
marriage ceremony. Article 13 of the Einfihrungsgesetz of the 
German Code was stipulated in evidence as the applicable German 
law. One section of this article provides that the validity of a 


8 ro Stew. Eq. 468-69. 
6 y12 Minn. 257, 127 N. W. 1125 (1910). 
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marriage depends upon the national law of the contracting parties; 
another section, that the form of a marriage concluded within the 
Empire is determinable ‘‘exclusively by German Law.” The wife 
contended that the former section was the proper one to apply, and 
that, therefore, the marriage was valid because in conformity with 
Minnesota law. The court after noting that “the proper inter- 
pretation of the provision (Article 13 of the German Code) abounds 
in doubt and uncertainty” (page 263), sustained the wife’s con- 
tention principally on the ground that every presumption was to 
be indulged in favor of the validity of a marriage. 

The case is devoid of all argument of the renvoi either on principle 
or on authority, and the whole point is assumed without question 
as dependent solely upon the proper interpretation of the German 
Code provisions. The real principles at stake were not discussed 
either by court or counsel. Furthermore the decision proceeds 
upon a rather obvious mistake as to the meaning of the German 
Code provision stipulated in evidence. The purpose of that pro- 
vision was to subject the validity of a marriage celebrated in 
Germany to the national law or laws of the parties in all matters 
of substance, and to internal German law as regards questions of 
form. ; 

Guernsey v. Imperial Bank of Canada® was an action by the 
holder of a promissory note against the indorser. The note was 
executed, delivered, and indorsed in Illinois. It was payable in 
Canada. Demand, protest, and notice of dishonor all complied 
with the requirements of Canadian law. It was agreed, however, 
that these steps to charge the indorser were not in accordance 
with the requirements of the law of Illinois, if the note had been 
payable there. The indorser contended that the sufficiency of the 
notice was to be gauged by Illinois law because his contract as 
indorser was made in that state. To this contention the court 
made this brief answer (page 301): 


“To this contention there is a short and conclusive answer. The 
place of the indorsement was the state of Illinois. The law of that State 
was, when the indorsement was made, and it still is, that when commer- 





* SCHUSTER, PRINCIPLES OF GERMAN LAw, 480, 490; 6 PLANCK, BGB. 48-54; 
STAUDINGER, KOMMENTAR zuM BGB. (7/8 auf.), EG. 64-72; NIEDNER, KOMMENTAR 
zum BGB. (2te auf.), EG. 37-41. 

% 188 Fed. 300 (1911). 
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cial paper is indorsed in one jurisdiction and is payable in another the 
law of the place where it is payable governs the time and mode of pre- 
sentment for payment, the manner of protest, and the time and manner 
of giving notice of dishonor, and the law of the place of indorsement is 
inapplicable to them. Wooley v. Lyon, 117 Ill. 248, 250, 6 N. E. 88s, 
886, 57 Am. Rep. 867. If, therefore, as counsel contend, the law of the 
place where the indorsement was made, the law of Illinois, governs the 
sufficiency of notice of dishonor in this case, that notice was good, for 
it was sufficient under the law of Canada where the note was payable, 
and the law of Illinois was that in a case of this character the law of the 
place where the note was payable governed the time and manner of 
giving the notice of dishonor.” 


The above was really only a dictum, since the case was finally 
disposed of on the ground that the manner of giving notice of 
dishonor and the sufficiency of that notice were governed by 
the law of the place of payment of the primary obligation on the 
instrument, and not by the law of the place where the indorser’s 
contract was made. In substance this dictum involves an accept- 
ance of the renvoi in the sense of “transmission” or Wetterverwei- 
sung. In any event the holding in this respect both because it is 
a dictum, and for the further reason, that it is a mere hasty as- 
sumption of the court made without any consciousness of the real 
principles involved, is entitled to little, if any, weight. The case 
suggests, however, a fertile field for the application of the renvoi 
should it ever gain a foothold in our law, that is, in the field of the 
choice of law governing contractual validity and obligation. 

In Bell v. Riggs ® a somewhat analogous question was presented. 
There suit was brought for the cancellation of a note and the mort- 
gage securing it. The note was executed and delivered in Okla- 
homa but payable in Kansas; the land on which the mortgage 
was given was in Oklahoma. The mortgage deed contained a 
provision that both the note and mortgage should be construed 
according to Oklahoma law. The note was negotiable by the law 
of Kansas, but non-negotiable according to Oklahoma law. It was 
contended that the law of Oklahoma should govern, since the 
parties had expressly so agreed, but that since Oklahoma law would 
refer the question of the negotiability of this note to the law of the 
place of payment, the result was that the law of Kansas, according 





6 34 Okla. 834, 127 Pac. 427 (1912). 
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to which the note was non-negotiable, would ultimately govern. 
The only answer of the court was that “this argument, if plausible, 
is certainly not more than plausible” (page 844). In this case 
then the court used a line of argument which when used by counsel 
in the previous case was condemned by the court. It should be 
said, however, that inasmuch as the parties expressly agreed that 
Oklahoma law should govern their contract, the case might have 
been decided without reference to any question of the renvoi, on 
the plain ground that the parties meant by the law of Oklahoma that 
law as applicable to a note made and payable in Oklahoma; that 
is, the case could be disposed of by a construction of the meaning 
of the language of the parties. In this view the case presents no 
renvoi question at all, and it is not clear that the court did not 
mean to treat the case as one raising only a question of construction. 
The case has, however, been approved on the ground that it re- 
jects the renvoi.® 

The cases in this country thus show even less fair appreciation 
of the principles underlying the renvoi than do the English cases. 
Indeed the word “‘renvoi” seems not to have been spoken in an 
American court by either court or counsel, though a renvoi proc- 
ess has occasionally been sanctioned or rejected by the courts. 
In view of the insidious nature of the renvoi, the impossibility 
of ascertaining definitely the extent to which it has functioned in 
Anglo-American case law, the discordance of that doctrine with 
common-law conceptions of ‘the conflict of laws, it is time that 





67 tr Micn. L. REv. 236. . 

White v. Holly, 80 Conn. 438, 68 Atl. 997 (1908), presents an issue very similar 
to that of the principal case. There a settlor under a deed of trust reserved for herself 
a power to appoint the trust res “by any writing in the nature of a last will and testa- 
ment executed according to the forms required by the statutes of Connecticut then in 
force at the time of such execution by her for a will of real estate.” The settlor left 
a will executed in New York and attested by two witnesses, which purported to exercise 
the power. The will was valid under New York law, but was not attested by a sufficient 
number of witnesses to comply with Connecticut law. A statute of Connecticut, how- 
ever, provided that a will executed according to the law of the place of execution should 
be admissible to probate in Connecticut and pass any property there located. It was 
held that the power was properly exercised, since the will conformed to the requirements 
of this statute. In other words the provision in the deed of trust specifying the manner 
of exercise of the power was taken to refer to the locus regit actum principle of the 
Connecticut conflict of laws enacted by the statute in question. The real issue, how- 
ever, was one of construing the language of the instrument creating the power, and 
not of renvoi. 
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both court and counsel addressed themselves consciously to the 
problems which it involves. An examination into its merits and 
demerits will, it is believed, require its rejection in all but the most 
exceptional cases. 

Ernst Otto Schreiber, Jr.® 





68 Ernst Otto SCHREIBER, Jr., was born at Lansing, Michigan, December 4, 1888. 
The son of a German immigrant, he secured for himself a good education, graduating 
from the George Washington University with the degrees of A.B. in 1910, and 
LL.B. (with honor) in 1912. He was invited to teach in the Law School, and proved 
himself a teacher of unusual force and ability. He obtained a leave of absence for 
the year 1916-17, and entered the Harvard Law School as a graduate student; re- 
ceiving the degree J.S.D. at Commencement, 1917, when he was selected to repre- 

sent the Law School on the Commencement platform. Shortly before Commencement 
* he contracted a severe case of typhoid fever, and was actually affected with delirium 
when he delivered his oration. A few days later he died. 

The article here published was presented as a thesis in the Conflict of Laws 
Seminar in the spring of 1917. 
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INDIRECT ENCROACHMENT ON FEDERAL 
AUTHORITY BY THE TAXING POWERS 
OF THE STATES.’ II 


II. REGULATIONS OF INTERSTATE COMMERCE 


HE doctrine that:a state cannot tax interstate commerce is 
derived from an interpretation of the clause in the Con- 
stitution granting to Congress the power to regulate such commerce. 
The steps in this interpretation are the declarations that taxation 
of commerce is a regulation thereof,’ that the state cannot regulate 
those subjects of interstate commerce which are national in char- 
acter,> and that exchange and_ transportation of commodities 
between the states are national in character.* State taxation 
which falls directly on exchange and transportation between the 
states has uniformly been held beyond the power of the state.2 On 
the other hand, property within the state,® privileges granted by 
the state,’ and intra-state commerce done within the state ® are 
uniformly held proper subjects of state taxation. If the power to 





1 For the general introduction to this discussion and for the first section dealing 
with “Interferences with Federal Instrumentalities,” see 31 Harv. L. REv. 321-72 
(January, 1918). 

2 The Passenger Cases, 7 How. 283 (1849). 

8 Cooley v. Board of Wardens of Philadelphia, 12 How. 299 (1851). 

4 Welton v. Missouri, 91 U. S. 275, 280 (1876). 

5 Case of the State Freight Tax, 15 Wall. (82 U. S.) 232 (1873); Gloucester Ferry 
Co. v. Pennsylvania, 114 U. S. 196, 5 Sup. Ct. Rep. 826 (1885); Robbins v. Shelby 
County Taxing District, 120 U. S. 489, 7 Sup. Ct. Rep. 592 (1887); Philadelphia & 
Southern Mail S. S. Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. Rep. 1118 (1887); 
Leloup v. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. Rep. 1380 (1888); McCall v. Cali- 
fornia, 136 U. S. 104, 10 Sup. Ct. Rep. 881 (1890); Crutcher v. Kentucky, 141 U. S. 
47, 11 Sup. Ct. Rep. 851 (1891). 

6 Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. Rep. rog1 (1885). 

7 Cases cited in notes 21, 23, 33, 35, 38, imfra. 

8 Home Machine Company »v. Gage, 100 U. S. 676 (1880); Ratterman v. Western 
Union Telegraph Co., 127 U. S. 411, 8 Sup. Ct. Rep. 1127 (1888); Pacific Express Co. 
v. Seibert, 142 U. S. 339, 12 Sup. Ct. Rep. 250 (1892); Emert v. Missouri, 156 U. S. 
296, 15 Sup. Ct. Rep. 367 (1895); Williams v. Fears, 179 U. S. 270, 21 Sup. Ct. Rep. 
128 (1900); Kehrer v. Stewart, 197 U. S. 60, 25 Sup. Ct. Rep. 403 (1905). 
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tax necessarily involved the power to destroy,’ if the question 
were entirely one of power and not at all one of economics,’ it 
would follow that no tax on these subjects could be held invalid 
as a regulation of interstate commerce. 

Though the maxims quoted would preciude: inquiry into the 
effect on interstate commerce of a tax imposed on a subject within 
the authority of the state, the inquiry is logically permissible. We 
may grant that a tax on a subject of interstate commerce is a 
regulation of such commerce. We may concede that some taxes 
levied on other subject matters are not regulations of interstate 
commerce. But we may still inquire whether other taxes on sub- 
jects not themselves interstate commerce may not properly be 
regarded as regulations of interstate commerce. And the Supreme 
Court holds that taxes on subjects not themselves interstate com- 
merce are nevertheless regulations of such commerce, where in 
effect they discriminate against interstate commerce in favor of 
intra-state commerce. 


1. Taxes Discriminating against Interstate Commerce 


In Welton v. Missouri ™ the court held invalid a state statute 
imposing a tax nominally on peddlers, but defining a peddler as 


one who peddles goods which are not the growth, produce, or 
manufacture of the state. Mr. Justice Field declared that any 
tax which was levied on the sale of goods for the reason that they 
originated in other states was invalid as a regulation of interstate 
commerce. In answer to the contention of the state that the goods 
in question were no longer in the original packages, he said that the 
commercial power of Congress over commodities which have been 
brought into a state from other states “‘continues until the com- 
modity has ceased to be the subject of discriminating legislation 
by reason of its foreign character.” ” A similar doctrine was laid 
down in Darnell v. Memphis,® which held that a state could not, 





® Chief Justice Marshall in McCulloch ». Maryland, 4 Wheat. 316, 431 (1819). 
See 31 Harv. L. REV. 321. 

10 Mr. Justice Moody in Home Savings Bank »v. Des Moines, 205 U. S. 503, 518, 
27 Sup. Ct. Rep. 571 (1907). See 31 Harv. L. REv. 343. 

1 gt U.S. 275 (1876). 

2 gt U.S. 275, 282 (1876). 

8 208 U. S. 113, 28 Sup. Ct. Rep. 247 (1908). For other cases affirming the doc- 
trine that a state cannot by taxation discriminate against interstate commerce, see 
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by exempting from its general property-tax, articles which were 
manufactured from the produce of the state, impose such a tax 
solely on goods manufactured from the produce of other states. 

In these decisions the state tax was declared invalid as a regula- 
tion of interstate commerce, ‘though the subjects of taxation were 
sales of goods within the state and personal property located within 
the state. In both cases the articles had lost their interstate char- 
acter before they or their sales had become subject to the statute 
of the state. They were within the taxing power of the state in 
the same manner and to the same extent as articles of domestic 
origin were within the power of the state.“ But the economic result 
of imposing heavier taxes on goods and the sales of goods of extra- 
state origin than on those of intra-state origin was to burden the 
future introduction of merchandise from other states, and thus to 
give an economic advantage to domestic producers. In deciding 
these cases, therefore, the Supreme Court applies an economic 
test to determine whether taxes, levied on subjects not in them- 
selves interstate commerce, are nevertheless regulations of inter- 
state commerce. In substance it declares a tax invalid solely be- 
cause of objection to the measure by which the amount of the tax 
is determined. If the rate imposed had not been higher than that 
applied to goods of domestic origin, the tax would have been sus- 
tained. The taxes held unconstitutional would be made entirely 
valid by the imposition of similar taxes on goods of domestic origin. 


2. Taxes not Discriminating against Interstate Commerce 


If a state tax falls directly on a subject of interstate commerce, 
it is invalid notwithstanding the fact that the identical tax is 





Pierce v. The State, 13 N. H. 536, 582 (1843), semble; State v. North & Scott, 27 Mo. 
464 (1858); Guy ». Baltimore, 100 U. S. 434 (1880); Tiernan v. Rinker, 102 U. S. 123 
(1880); Walling v. Michigan, 116 U.S. 446,6 Sup. Ct. Rep. 454 (1886); and Ex parte 
Stoddard, 35 Nev. 504, 131 Pac. 133 (1913). See also HALL, Cases ON CoNSTITUTIONAL 
Law, 1086, note 1. For cases sustaining seeming discriminations against interstate 
commerce, on the ground that the state had based its differences of treatment on a 
proper classification under the police power, see McGuire v. State, 42 Ohio St. 530 
(1885); Reyman Brewing Co. v. Brister, 179 U.S. 445, 21 Sup. Ct. Rep. 201 (1900); 
Cox v. Texas, 202 U. S. 446, 26 Sup. Ct. Rep. 671 (1906); and State v. Parker Dis- 
tilling Co., 236 Mo. 219, 139 S. W. 453 (1911). 

14 A non-discriminatory tax on goods of extra-state origin was sustained in Brown 
v. Houston, note 6, supra. A tax on all peddlers was sustained in Emert v. Missouri, 
note 8, supra. 
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imposed on corresponding intra-state commerce. ‘Interstate 
commerce cannot be taxed at all, even though the same amount of 
tax should be laid on domestic commerce, or that which is carried 
on solely within the state.” © The question is treated as one of 
power and not of economics. The Supreme Court fixes its attention, 
not upon the economic results of the tax, but upon the legal res 
which is declared by the statute to be the subject on which the 
tax is imposed. This is not to say that.economic considerations 
have been entirely neglected in determining what subjects of 
taxation are to be regarded as in themselves interstate commerce. 
But what the court considers in this connection is not the burden 
imposed by the particular tax before it, but the burden which would 
result if the subject were taxed to the point of extinction. 

Where, however, the subject on which the tax is imposed is not 
itself interstate commerce, it is manifest that only by recourse to 
its economic effect on interstate commerce could it be declared’ a 
regulation of such commerce. But, with the exception of the cases 
involving discriminations against interstate commerce, the early 
decisions of the Supreme Court did not regard as important the 
measure by which the amount of a tax was determined, provided 
the subject on which the tax was levied was within the authority 
of the state. The subjects of taxation with which these cases have 
been concerned are acts, occupations, property, and privileges. 
The questions under consideration could of course arise only when 
the property was employed in interstate commerce, when the act 
or occupation was conducted in some connection with interstate 
commerce, or when the privilege was enjoyed by those engaged 
in whole or in part in interstate commerce. 


A. TAXES ON PRIVILEGES 


It has never been urged that taxes on inheritances were regula- 
tions of interstate commerce, even when the property passing 





8 Mr. Justice Bradley in Robbins v. Shelby County, note 5, supra. 

16 “Privilege” is here used in the sense of some permission obtained from the 
state which might have been entirely withheld. The two such privileges involved in 
the decisions to be considered are the privilege of being a domestic corporation and 
the privilege of a foreign corporation to exercise its corporate powers within the state 
for the conduct of business which is not interstate commerce. “Privilege” is often 
used in a broader sense in speaking of “privilege taxes.”” See Mr. Justice Harlan in 
Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 43, 30 Sup. Ct. Rep. 190 (1910): 
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by the inheritance derived its value from some connection with 
interstate commerce. The privilege taxes which have been chal- 
lenged as regulations of interstate commerce have been those 
levied on the privileges of being a corporation, or of exercising 
corporate powers within the state. The state may decline to 
create a corporation. It may decline to permit a foreign corpora- 
tion to enter the state to carry on intra-state commerce. From 
the power of the state to forbid has been inferred the power to 
burden as it pleases. 


(a) The Doctrine of Unlimited Power 


In State Tax on Railway Gross Receipts,” decided in 1872, the 
court sustained a Pennsylvania statute imposing on every rail- 
road company incorporated under the laws of Pennsylvania a 
tax of three-fourths of one per centum upon the gross receipts of 
said company. One of the grounds on which the decision was 
based is thus stated in the opinion of the court: 


“Tt is not to be questioned that the States may tax the franchises 
of companies created by them, and that the tax may be proportioned 
either to the value of a franchise granted, or to the extent of its exercise; 
nor is it deniable that gross receipts may be a measure of proximate 
value, or, if not, at least of the extent of enjoyment. If the tax be, in 
fact, laid upon the companies, adopting such a measure imposes no greater 
burden upon any freight or business from which the receipts come than 
would an equal tax laid upon a direct valuation of the franchise. In 
both cases, the necessity of higher charges to meet the exaction is the 
same.” 18 


It is to be noted that Mr. Justice Strong cites no authority for 
this doctrine that the state may measure a tax on corporate fran- 





“Any occupation, business, employment, or the like, affecting the public, may be 
classed and taxed as a privilege,” citing Knoxville & O. R. Co. v. Harris, 99 Tenn. 
684, 43 S. W. 115 (1897). Privilege taxes of this more general character will be dealt 
with in a succeeding section under the head of “taxes on acts and occupations.” 

17 y5 Wall. (82 U.S.) 284 (1873). 

18 15 Wall. 284, 296 (1873). The other reason given for the decision was that the 
tax was laid “upon a fund which has become the property of the company” and 
“which has lost its distinctive character of freight earned, by having become incor- 
porated into the general mass of the company’s property.” This ground of the decision 
was subsequently discountenanced in Philadelphia & Southern Mail S. S. Co. ». 
Pennsylvania, note 5, supra. 
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chises granted by it in any way that it pleases. Mr. Justice Miller 
dissented. With him concurred Justices Field and Hunt. The 
dissenting opinion lays emphasis on the fact that the imposition 
of the tax is in reality on transportation, and that it must be paid 
out of the receipts thereof, and must therefore increase the price 
of such transportation. No attention was paid specifically to the 
argument of the majority that the tax was justified, because of the 
power of the state to deny the privilege of incorporation. The 
reasoning, however, was sufficiently broad to cover the contention: 


“T lay down the broad proposition that by no device or evasion, by 
no form of statutory words, can a State compel citizens of other States 
to pay to it a tax, contribution, or toll, for the privilege of having their 
goods transported through that State by the ordinary channels of com- 
merce.” 2° 


In Delaware Railroad Tax," decided the following year, the 
court, in unanimously sustaining a Delaware statute imposing a 
tax on a Delaware corporation, expressed the doctrine as follows: 


“‘As we construe the language of the fourth section, the tax is neither 
imposed upon the shares of the individual stockholders nor upon the 
property of the corporation, but is a tax upon the corporation itself, 
measured by a percentage upon the cash value of a certain proportional 
part of the shares of its capital stock; a rule which, though an arbitrary 
one, is approximately just, at any rate is one which the legislature of 
Delaware was at liberty to adopt. 

“The State may impose taxes upon the corporation as an entity exist- 
ing under its laws, as well as upon the capital stock of the corporation 
or its separate corporate property. And the manner in which its value 
shall be assessed and the rate of taxation, however arbitrary or capricious, 
are mere matters of legislative discretion. It is not for us to suggest in 
any case that a more equitable mode of assessment or rate of taxation 
might be adopted than the one prescribed by the legislature of the State; 
our only concern is with the validity of the tax; all else lies beyond the 
domain of our jurisdiction.” * 





19 Mr. Justice Miller asks whether the tax is “‘ within the evil intended to be remedied 
by the commerce clause of the Constitution” and answers: “It seems to me that to 
hold that the tax on freight is within it, and that on gross receipts arising from such 
transportation is not, is ‘to keep the word of promise to the ear and break it to the 
hope.’” 15 Wall. 284, 298 (1873). 

20 15 Wall. 284, 299 (1873). 

2 18 Wall. (85 U.S.) 206 (1874). 

2 18 Wall. 206, 231 (1874). 











578 HARVARD LAW REVIEW 


In Railroad Co. v. Maryland® the court sustained a stipulation 
in the charter of a corporation created by the state of Maryland 
that the corporation should pay to the state in January and July, 
in each and every year, one-fifth of the whole amount which may 
be received for the transportation of passengers on said railroad 
by said company during six months last preceding. Since the 
corporation was engaged in transportation between Baltimore 
and Washington, the receipts which were made the measure of the 
annual payment were in large part receipts from interstate com- 
merce. In the opinion of Mr. Justice Bradley, it was stated that 
it would have been possible for the state to construct a railroad 
between Baltimore and Washington, and exact such compensation 
for transportation on such road as it chose. 


“As before said, the State could have built the road itself and charged 
any rate it chose, and could thus have filled the coffers of its treasury 
without being questioned therefor. How does the case differ, in a 
constitutional point of view, when it authorizes its private citizens to 
build the road and reserves for its own use a portion of the earnings? 
We are unable to see any distinction between the two cases. In our 
judgment there is no solid distinction. If the State, as a consideration 
of the franchise, had stipulated that it should have all the passenger- 
money, and that the corporation should have only the freight for the 
transportation of merchandise, and the corporation had agreed to 
those terms, it would have been the same thing. It is simply the 
exercise by the State of absolute control over its own property and 
prerogatives.” ™ 


The fact that this exaction by the state would affect interstate 
transportation was said to be not material, and it was pointed 
out that the same result follows from every burden or tax imposed 
on corporations engaged in interstate commerce. 


“The State is conceded to possess the power to tax its corporations; 
and yet every tax imposed on a carrier corporation affects more or less 
the charges it is compelled to make upon its customers. So, the State 
has an undoubted power to exact a bonus for the grant of a franchise, 
payable in advance or in futuro; and yet that bonus will necessarily affect 
the charge upon the public which the donee of the franchise will be obliged 
to impose. The stipulated payment in this case, indeed, is nothing more 





% 21 Wall. (88 U. S.) 456 (1875). 
* 21 Wall. 456, 472 (1875). 
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nor less than a bonus; and so long as the rates of transportation are 
entirely discretionary with the States, such a stipulation is clearly within 
their reserved powers.” * 


No authorities were cited for the decision of the court. The brief 
dissenting opinion of Mr. Justice Miller was as follows: 


“T am of opinion that the statute of Maryland requiring the railroad 
company to pay into the treasury of the State one-fifth of the amount 
received by it from passengers on the branch of the road between Balti- 
more and Washington, confined as it is exclusively to passengers on that 
branch of the road, was intended to raise a revenue for the State from 
all persons coming to Washington by rail, and had that effect for twenty- 
five years, and that the statute is, therefore, void within the principle 
laid down by this court in Crandall v. Nevada.” * 


The foregoing cases involved taxation on domestic corporations. 
The absolute power of the state was founded on the fact that it 
might have declined to create the corporation. The franchise 
that could be denied could be taxed as the state pleases. In Maine 
v. Grand Trunk Railway Co." the same doctrine was applied to a 
foreign corporation which had leased the rights and privileges of a 
domestic corporation. The statute under which the tax was levied 
imposed on every corporation, person, or association operating 
a railroad in the state “an annual excise tax for the privilege of 
exercising its franchises.” The majority held that the tax was 
levied on a privilege entirely within the discretion of the state to 
grant or withhold, and that the “character of the tax, or its validity, 
is not determined by the mode adopted in fixing its amount.” * 
The amount of the tax in question was determined by applying 
the statutory rate to a sum ascertained by multiplying the average 
receipts per mile over the whole system of the road by the number 
of miles in the state. This measure clearly included receipts from 
interstate, as well as from intra-state, commerce. The minority, 
consisting of Justices Bradley, Harlan, Lamar, and Brown, main- 
tained that the tax, though called one on a franchise, was, in fact, 
one on the receipts of the company derived from international 
transportation. The precedents on which they relied involved taxes 





% 21 Wall. 456, 473 (1875). 

% 21 Wall. 456, 475 (1875). 

27 t42 U.S. 217, 12 Sup. Ct. Rep..121 (1891). 

% 142 U.S. 217, 228, 12 Sup. Ct. Rep. 121 (1891). 
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imposed, not on some privilege within the grant of the state, but 
on receipts from interstate commerce,” or on engaging in a specified 
business which was in part interstate commerce.*® In these cases 
the subject on which the tax was levied was held to be beyond the 
power of the state. The majority, on the other hand, rested the 
decision on the authority of Home Ins. Co. v. New York," sus- 
taining a tax on the franchise of a domestic corporation. They 
must therefore have regarded the tax as imposed on the privilege 
of a foreign corporation either to succeed to the rights of a domestic 
corporation, or to be admitted to the state to carry on intra-state 
commerce, for these were the only privileges which the state might 
have withheld. The language of the statute is sufficiently broad 
to bring the case within the authority of the precedents relied on 
by the minority. But the difference of opinion on this point does 
not affect the authority of the case for the proposition that the 
validity of the tax depends on the subject on which it is levied, and 
not on the measure by which its amount is determined. ‘There 
is,” said Mr. Justice Field for the majority, “no levy by the statute 
on the receipts themselves, either in form or fact; they constitute, 
as said above, simply the means of ascertaining the value of the 
privilege conferred.” * 

In Ashley v. Ryan* the court sustained unanimously a statute 
of Ohio which required a fee for filing with the secretary of the 
state, articles of agreements of consolidation of different corpora- 
tions. The amount of the fee was fixed by a small percentage of 
the total capital stock, and it was alleged that this requirement 
was a regulation of interstate commerce. In view of subsequent 
decisions, the opinion of Mr. Justice White is of more than usual 
importance. He presents the theory underlying the decision as 
follows: 





29 Philadelphia & Southern Mail S. S. Co. v. Pennsylvania, note 5, supra. 

80 Crutcher v. Kentucky, note 5, supra; Leloup v. Port of Mobile, note 5, supra; 
Pickard v. Pullman Southern Car Co., 117 U.S. 34, 6 Sup. Ct. Rep. 635 (1886); Norfolk 
& W. R. Co. v. Pennsylvania, 136 U. S. 114, 10 Sup. Ct. Rep. 958 (1890). 

1 134 U. S. 594, 10 Sup. Ct. Rep. 593 (1889). Though the tax was measured by 
the capital stock, part of which was ‘invested in United States bonds, it was held not 
to be an unconstitutional interference with the federal borrowing paper. See pages” 
334-35, supra. 

% 142 U.S. 217, 229, 12 Sup. Ct. Rep. 121 (1891). For a re-interpretation of the 
Maine Case, see Galveston, H. & S. A. R. Co. ». Texas, note 41, infra. 

% 153 U. S. 436, 14 Sup. Ct. Rep. 865 (1894). 
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“The purpose of the tender of the articles of consolidation to the 
Secretary of State was to secure to the consolidated company certain 
powers, immunities, and privileges which appertain to a corporation 
under the laws of Ohio. The rights thus sought could only be acquired 
by the grant of the State of Ohio, and depended for their existence upon 
>’ the provisions of its laws. Without that State’s consent they could not 
have been procured. .. . 

“Hence, in seeking to file its articles of incorporation, the company 
was applying for privileges, immunities, and powers which it could by 
no means possess, save by the grace and favor of the constitution of the 
State of Ohio and the statutory provisions passed in accordance there- 
with. At the time the articles were presented for filing, the statute law 
of the State charged the parties with notice that the benefits which it 
was sought to procure could not be obtained without payment of the sum 
which the Secretary of State exacted. As it was within the discretion of 
the State to withhold or grant the privilege of exercising corporate ex- 
istence, it was, as a necessary resultant, also within its power to impose 
whatever conditions it might deem fit as prerequisite to corporate life. 
The act of filing, constituting, as it did, a claim of a right to the franchise 
granted by the-state law, carried with it a voluntary assumption of any 
burden with which the privilege was accompanied, and without which 
the right of corporate existence could not have been procured. We say 
voluntary assumption, because, as the claim of the franchise was volun- 
tary, the assumption of the privilege which resulted from it partook neces- 
sarily of the nature of the claim for corporate existence. Having thus 
accepted the act of grace of the State and taken the advantages which 
sprang from it, the company cannot be permitted to hold on to the 
privilege or right granted, and at the same time repudiate the condition 
by the performance of which it could alone obtain the privilege which it 
sought. ... 

“Tt follows from these principles that a State, in granting a corporate 
privilege to its own citizens, or, what is equivalent thereto, in permitting 
a foreign corporation to become one of the constituent elements of a 
consolidated corporation organized under its laws, may impose such 
conditions as it deems proper, and that the acceptance of the franchise 
in either case implies a submission to the conditions without which the 
franchise could not have been obtained.” * 


Ten years later, in two unanimous decisions, the Supreme Court 
sustained taxes on the local business of foreign corporations and 
dismissed as immaterial the contentions that, because the taxes 





4 153 U.S. 436, 440-43, 14 Sup. Ct. Rep. 865 (1894). 
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imposed economic burdens on interstate commerce, they were 
therefore invalid regulations of such commerce. Pullman Co. v. 
Adams * involved a tax on sleeping-car companies carrying pas- 
sengers from one point to another within the state. The tax was 
$100, plus twenty-five cents per mile for each mile of railroad 
track over which the company runs. The company offered to 
show that the receipts from intra-state passengers did not equal 
the expenses chargeable against such receipts. On the assumption 
that the company was legally free to abandon its intra-state 
business,**® the court held that it was not important that there 
were no profits on that business, and that the tax would have to be 
paid from interstate receipts, saying: ‘The company cannot com- 
plain of being taxed for the privilege of doing local business which 
it is free to renounce. Both parties agree that the tax is a privilege 
a , 

Pullman Co. v. Adams was quoted with approval in Allen v. 
Pullman’s Palace Car Co.,38 which sustained a tax of $3,000 on 
sleeping-car companies for one or more passengers taken up at 
one point in the state and delivered at another point within the 
state. But, in rejecting the contention that, since the intra-state 
business was such a small part of the total business, the statute 
was but a thinly disguised attempt to tax the privilege of interstate 
traffic, Mr. Justice Day remarked: 


“Tf the payment of this tax was compulsory upon the company before 
it could do a carrying business within the state, and the burden of its 
payment, because of the minor character of the domestic traffic, rested 
mainly upon the receipts from interstate traffic, there would be much 
force in this objection.” *° 


This reference to the possible significance of the economic burden 
on interstate commerce must be taken as merely a qualification of 
the implication that the state cannot require payment of a tax 
on intra-state commerce as a condition of continuing to engage 
in interstate commerce; for the passage in the opinion immediately 
following that quoted above reads as follows: 





% 189 U.S. 420, 23 Sup. Ct. Rep. 494 (1903). 

% This assumption was based on the interpretation of the state constitution given 
by the state court. 

87 189 U.S. 420, 422, 23 Sup. Ct. Rep. 494 (1903). 

38 ror U.S. 171, 24 Sup. Ct. Rep. 39 (1903). 

8 191 U.S. 171, 181, 24 Sup. Ct. Rep. 39 (1903). 
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“Upon this proposition we are unable to distinguish this case from 
Pullman Co. v. Adams, 189 U. S. 420, 47 L. Ed. 877, 23 Sup. Ct. Rep. 
494, decided at the last term, wherein it was held that the privilege tax 
imposed by the state of Mississippi, upon each car carrying passengers 
from one point in the state to another therein, was a valid tax, notwith- 
standing the fact that the company offered to show that its receipts 
from the carrying of the passengers named did not equal the expenses 
chargeable against such receipts. This conclusion was based upon the 
right of the company to abandon the business if it saw fit.” “ 


It is obvious from these two decisions that the court was still 
interested exclusively in the legal res which was the subject of the 
tax. The next case to be considered is Galveston, H. & S.A. R. 
Co. v. Texas," decided five years later. The tax there in issue 
was imposed on railroad corporations and other persons owning 
or controlling any line of railroad wholly within the state. Neither 
the majority nor the minority treated the tax as on a privilege 
within the power of the state to withhold. The minority deemed 
it an occupation tax and valid, in spite of the fact that the measure 
of the tax included receipts from interstate commerce. The 
majority held that the tax was imposed directly on the receipts, 
and was therefore invalid. Both majority and minority were 
looking merely at the subject on which the tax was laid, although 
Mr. Justice Holmes for the majority declared that, “neither the 
state courts nor the legislatures, by giving a tax a particular name 
or by the use of some form of words, can take away our duty to 
consider its nature and effect.” “* Fuller consideration of the case 
will be given in a later section dealing with taxes on occupations. 
Attention is called to it at this point for the bearing which the 
division of opinion among the judges has on the next case to be 
considered. In the Galveston Case the majority was composed 
of Mr. Justice Holmes, who wrote the opinion, and Justices Brewer, 
Peckham, Day, and Moody. The dissenting judges were Mr. 
Justice Harlan, who wrote the opinion, and Chief Justice Fuller, 
and Justices White and McKenna. 





40 ror U. S. 171, 181-82, 24 Sup. Ct. Rep. 39 (1903). 
4 210 U. S. 217, 28 Sup. Ct. Rep. 638 (1908). 
@ 210 U.S. 217, 227, 28 Sup. Ct. Rep. 638 (1908). 
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(b) The Modification of the Doctrine of Unlimited Power 


Thus far, as we have seen, the doctrine that a state may tax as 
it pleases any privilege that it may withhold has always had the 
assent of a majority of the Supreme Court. But in 1910 came two 
decisions which seem to mark a new departure. The majority 
seems to have become a minority. This conclusion, however, 
cannot be stated with certainty, since in both these cases, Western 
Union Telegraph Co. v. Kansas* and Pullman Co. v. Kansas,“ 
the majority of the court did not fully agree in the reasons for 
their decision. Mr. Justice Harlan wrote the opinion of the court 
in both cases. With him concurred Justices Brewer and Day. Mr. 
Justice White filed separate concurring opinions. Both Mr. Justice 
Moody and Mr. Justice Peckham were absent from the bench on 
account of illness when the cases were decided. But it was an- 
nounced that the former approved of Mr. Justice Harlan’s opinion 
in the Western Union Case, and that the latter agreed with the 
minority. Mr. Justice Holmes wrote dissenting opinions in the 
two cases, in which opinions Chief Justice Fuller concurred. Mr. 
Justice McKenna concurred in the dissenting opinion in the Kansas 
Case, and his dissent in the Pullman Case was separately recorded. 

The tax involved in the two cases was measured by applying 
scheduled rates to the total capital stock. So far as the wording of 
the statute indicates, it was imposed on all corporations, domestic 
and foreign, exercising their corporate powers within the state. 
But, as the case came before the court, both the majority and 
minority treated the question as one involving the propriety of the 
exaction on foreign corporations as‘a condition of doing local busi- 
ness within the state. Kansas had obtained decrees in her own 
supreme court, ousting and restraining the corporations from doing 
any business that was wholly internal to the state and not pursuant 
to some arrangement with the federal government. The basis for 
the decree was the non-payment of the tax. The question before 
the Supreme Court was whether ouster from all purely local business 
in default of such payment was a regulation of interstate commerce. 

The precise issue which the court had to meet will be made 
clearer by quotations from the dissenting opinions of Mr. Justice 





% 216 U.S. 1, 30 Sup. Ct. Rep. 190 (1910). 
“4 216 U.S. 56, 30 Sup. Ct. Rep. 232 (1910). 
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Holmes. In the Western Union Case he says: “I confess my 
inability to understand how a condition can be unconstitutional 
when attached to a matter over which the state has absolute 
arbitrary power.” “ He points out that Kansas has not attempted 
to impose an absolute liability, but has merely said that if the 
company wishes to do local business it must pay a certain sum. 


“Tt does not matter if the sum is extravagant. Even in the law the 
whole generally includes its parts. If the state may prohibit, it may 
prohibit with the privilege of avoiding the prohibition in a certain way. 
. . . I quite agree that we must look through form to substance. The 
whole matter is left in the Western Union’s hands. If the license fee is 
more than the local business will bear, it can stop that business and avoid 
the fee. . . . If the imposition were absolute, or if the attempt were 
to oust the corporation from the state if it did not pay, the arguments 
that prevail would be apposite. But the state seeks only to oust the 
corporation from that part of its business that the corporation has no 
right to do unless the state gives leave.” “ 


Mr. Justice Holmes recognizes that “the local and interstate 
business may be necessary each to the other to make the whole 
pay.” *? But this he dismisses as immaterial, on the ground that 
“to deny the right of Kansas to do as it chooses with the local 
business is to require the local business to help sustain that between 
the states.” “* This point he reinforces in the Pullman Case: “ 


“T am quite unable to believe that an otherwise lawful exclusion from 
doing business within a state becomes an unlawful or unconstitutional 
. burden on commerce among states because, if it were let in, it would 
help to pay the bills. Such an exclusion is not a burden on the foreign 
commerce at all; it simply is the denial of a collateral benefit. If foreign 


commerce does not pay its way by itself, I see no right to demand an 
entrance for domestic business to help it out.” 


In concluding his opinion the learned justice goes back to the dicta 
of Chief Justice Marshall for support: 


“That the local business of telegraph and railroad companies may be 
taxed by the states has been held over and over again, with full accept- 





% 216 U. S. 1, 54, 30 Sup. Ct. Rep. 190 (1910). 
216 U.S. 1, 53, 30 Sup. Ct. Rep. 190 (1910). 
47 Ibid. 

48 216 U.S. 1, 54, 30 Sup. Ct. Rep. 190 (1910). 
49 216 U.S. 56, 76, 30 Sup. Ct. Rep. 232 (1910). 
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ance of the doctrine that guoad hoc, ‘the power to tax involves the power 
to destroy’ (M’Culloch v. Maryland, 4 Wheat. 316, 431, 4 Law Ed. 
579, 697), — essentially the doctrine on which the power of the states 
to tax interstate commerce was denied. . . . ; 

“T do not see how the reasoning that denies the power of the 
State to tax one kind of commerce (interstate) and asserts it with regard 
to the other (intra-state) can be reconciled with the denial of the 
power of the state to exclude the latter altogether, or to tax it for 
whatever sum it likes. The right to tax ‘in its nature acknowledges 
no limits.’”’ 5° 


There can be no doubt that Mr. Justice Holmes is correctly 
applying the reasoning of many of his predecessors. If such reason- 
ing was essential to the decisions, he seems on firm ground when he 
says that he thinks “the tax in question . . . was lawful under 
all the decisions of this court until last week.” *! The majority 
can escape from the force of Mr. Justice Holmes’s appeal to author- 
ity only by breaking entirely new paths, or by showing that the 
precise question before them differs from those involved in the 
earlier decisions. Both of these methods are adopted. 

Mr. Justice White in his concurring opinion in the Western 
Union Case makes no reference to any of the precedents. He lays 
emphasis upon the fact that the Western Union Company has been 
doing both local and interstate business in Kansas for a long time; 
that it came in as the result of the implied invitation or tacit con- 
sent of the state; that it had expended large sums of money in the 
state, and that its investment was still there; that the continued 
beneficial existence of the investment depended upon the right to 
use the property for the purpose for which it was acquired, 7.e., 
for both interstate and local business. These facts he brings to 
bear upon the contention of the state that the tax is not a burden 
on interstate commerce, because the company may avoid the tax 
by abandoning its local business. The abandonment of the local 
business, he says, would result in rendering worthless and, in effect, 
confiscating the property established for the purpose of doing 
such local business. He held, therefore, that this was no case for 
the doctrine of election or voluntary assumption of an uncon- 
stitutional burden. : 





50 216 U.S. 56, 76, 77, 30 Sup. Ct. Rep. 232 (1910). 
5L 216 U. S. 56, 77, 30 Sup. Ct. Rep. 232 (1910). 
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“The investment is there, and its magnitude, it is fair to assume, is, 
in part, a resultant of the requirements of the local business. The con- 
tinued beneficial existence of the investment depends upon the right to 

use the property for the purpose for which it was acquired, that is, for 
both interstate and local business. The state law takes the property, or 
what is equivalent thereto, imposes an unconstitutional and confiscatory 
burden, upon the condition that such burden be discharged or the local 

business be abandoned. What possible election can there be? The 
property is in the State. It has been invested therein for the very pur- 
pose of doing local as well as other business. If the unconstitutional 
burden be not assumed, local business must cease, and hence the property 
established for the purpose of doing the local business becomes worthless 
and is in effect confiscated. If, on the other hand, the unconstitutional 
burden be borne, a like result takes place. . . . The view taken by me 
does not deprive the State of power to exert its authority over the 
corporation and its property in the amplest way subject to constitutional 
limitations. It simply prevents the State from driving out the corpora- 
tion which is in the State by imposing upon it arbitrary and uncon- 
stitutional conditions, when upon no possible theory could the right 
to exact them exist, except upon the assumption that the corporation 
is not in the State, and that the illegal exactions are the price of the 
privilege of allowing it to come in.” ™ 









This position of Mr. Justice White seems to be based on the 
due-process clause rather than on the commerce clause. Mr. 
Justice Holmes meets it as follows: 









“Finally, in the absence of contract, the power of the state is not 
affected by the fact that the corporation concerned already is in the state, 
or even has been there for some time. . . . Whatever the corporation 
may do or acquire there is infected with the original dependence upon 
the will of the state. . . . But furthermore, it is a short answer to this 
part of the argument that, in the present case, according to the decisions 
relied upon by the majority, the state could not have prevented the 
entry of the corporation, hecause it entered for the purpose of commerce 
with other states.” 









The debate between Mr. Justice White and Mr. Justice Holmes 
is continued in their opinions in the Pullman Case. The former 
concedes the general principle relied on by his colleague. Wherever 









8 216 U.S. 1, 50-51, 30 Sup. Ct. Rep. .190 (1910). 
8 216 U.S. 1, 55-56, 30 Sup. Ct. Rep. 190 (1910). 
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the state has the absolute power to exclude, he says, it may impose 
such conditions as it pleases on the right to come in. If “‘a foreign 
corporation avails of such a right, it may not assail the constitu- 
tionality of the condition because, by accepting the privilege, it 
has voluntarily consented to be bound by the conditions.” * In 
such a case, “the absolute: power of the state is the determining 
factor, and the validity of the condition is immaterial.” * But 
this principle is said to have no application to a foreign corporation 
engaged in interstate commerce, for its right to come into the state 
to engage in such commerce is independent of the will of the state. 
“The power to exclude in such a case being only relative, affords 
no warrant for the exertion by the state of an absolute prohibi- 
tion.” © The learned justice goes so far as to say that ‘‘where the 
right to do an interstate business exists, without regard to the 
assent of the state, a state law which arbitrarily forbids a corpora- 
tion from carrying on with its interstate business a local business 
would be a direct burden upon interstate commerce,” *’ and in 
conflict with the principle that “a state may not exert its con- 
cededly lawful powers in such a manner as to impose a direct burden 
on interstate commerce.” °° 

As to this last point, Mr. Justice Holmes replies that it seems to 


him “a proposition not to be assumed, but to be proved.” *®® And 
he rejects it. And with respect to his colleague’s distinction be- 
tween absolute and relative powers of exclusion, he observes: 


“T do not see how or why the right of a state to exclude a corporation 
from internal traffic is complicated or affected in any way by the fact 
that the corporation has a right to come in for another purpose. It is 
said that in such a case the power of the state is only relative, and in 
the sense that it is confined to the local business, I agree. But, in the 
sense that it is not absolute over that local business, the statement seems 
to me merely to beg the question that is discussed. I do not see why the 
power is less absolute over that because it does not extend to something 
else.” 





5 216 U.S. 56, 66, 30 Sup. Ct. Rep. 232 (1910). 
5 Tbid. 

5 216 U. S. 56, 68, 30 Sup. Ct. Rep. 232 (1910). 
57 Tbid. 

58 216 U. S. 56, 65, 30 Sup. Ct. Rep. 232 (1910). 
589 216 U. S: 56, 76, 30 Sup. Ct. Rep. 232 (1910). 
6 216 U.S. 56, 77, 30 Sup. Ct. Rep. 232 (1910). 
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Here, again, Mr. Justice Holmes follows faithfully the footsteps of 
his forerunners. Mr. Justice White is opening new paths. He 
says, in effect, that the right of the state to exclude a foreign cor- 
poration from doing local business in connection with interstate 
business ought not to be recognized, because the inability to carry 
on local business in connection with the interstate business imposes 
a direct burden on interstate commerce. The extent to which this 
is true will of course depend on the kind of business in question. 
It will appear that in the Western Union Case and in the decisions 
which have followed it, the determination of the question whether 
the tax is a regulation of interstate commerce is dependent on the 
nature of the business in question,® as well as on the measure by 
which the amount of the tax is determined. 

Mr. Justice Harlan’s opinion for the court in the Western Union 
Case took a somewhat broader ground than that chosen by Mr. 
Justice White. It stands for the more general proposition that, 
wherever the abandonment of local business would appreciably 
increase the cost of conducting the interstate business, the state 
cannot measure a tax on the local business by a method which re- 
sults in imposing a substantial burden on the interstate business. 
In reply to the claim that the state had no intention to embarrass 
interstate commerce, but only to prevent the company from doing 
local business without complying with the statute, it was said: 


“But the disavowal by the State of any purpose to burden interstate 
commerce cannot conclude the question as to the fact of such a burden 
being imposed, or as to the unconstitutionality of the statute as shown by 
its necessary operation upon interstate commerce. If the statute, reason- 
ably interpreted, either directly or by its necessary operation, burdens 
interstate commerce, it must be adjudged to be invalid, whatever may 
have been the purpose for which it was enacted, and although the com- 
pany may do both interstate and local business. This court has repeat- 
edly adjudged that in all such matters the judiciary will not regard mere 
forms, but will look through forms to the substance of things. . . . 

“The right of the Telegraph Company to continue the transaction 
of local business in Kansas could not be made to depend upon its sub- 
mission to a condition prescribed by that State, which was hostile both 
to the letter and spirit of the Constitution. The company was not 





61 This was in type before the author had received the advance sheets containing 
the opinion in Looney v. Crane Co., note 114, infra. See pages 600-618, infra. 
®@ 216 U. S. 1, 27, 30 Sup. Ct. Rep. 190 (1910). 








590 “HARVARD LAW REVIEW 


bound, under any circumstances, to surrender its constitutional ex- 
emption from state taxation, direct or indirect, in respect of its interstate 
business and its property outside of the State, any more than it would 
have been bound to surrender any other right secured by the National 
Constitution.” ® 


The opinion thus stands for the doctrine, that when the measure 
adopted for determining the amount of a tax on the privilege of 
doing local business is such as in reality to impose a burden on 
interstate commerce, that measure cannot be constitutionally 
applied. The power to burden interstate commerce does not 
exist merely because of the general power of the state to exclude 
a corporation from doing local business. 

In every case, then, the question at issue is whether a tax imposed 
by the state really burdens interstate commerce. Whether it does 
so will depend not only upon the measure by which the amount of 
the tax is determined, but also upon the character of the business 
to which the tax is applied.“ In Pullman Co. v. Adams® the deci- 
sion was based on the assumption that the company was legally 
free to abandon its local business. The court stated that, if such 
were not the case, the tax would be invalid. No consideration was 
given to the fact that the abandonment of local business might 
result in such economic loss to the interstate business, that the legal 
freedom to abandon the local business would not be exercised, even 
though the tax on the local business exceeded the net income from 
that business. In Western Union Telegraph Co. v. Kansas,® how- 
ever, the court looked at the contention that the corporation might 
escape the tax by abandoning its local business, not from the 
standpoint of the legal possibility of such abandonment, but from 
the standpoint of its economic effect. If the company could not 
abandon its local business without economic loss to its interstate 
business, the state cannot impose a tax on the local business which 
is in reality a burden on the interstate business. In the language 
of Mr. Justice Harlan: 

“We cannot fail to recognize the intimate connection which, at this 


day, exists between the interstate business done by interstate companies 
and the local business which, for the convenience of the people, must be 





8 216 U.S. 1, 47-48, 30 Sup. Ct. Rep. 190 (1910). 
64 See note ®, supra. 
8% Note 35, supra. % Note 43, supra. 
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done or can generally be better and more economically done by such 
interstate companies rather than by domestic companies organized to 
conduct only local business.” 

“The state knows that the Telegraph Company, in order to accommo- 
date the general public and make its telegraphic system effective, must 
do all kinds of telegraphic business. Yet, it seeks to enforce a regulation 
requiring the company by paying the ‘fee’ in question to assent to its 
interstate business being burdened and its property outside of Kansas 
being taxed in order that it may continue to conduct a business conced- 
edly beneficial to the public — a right lawfully acquired from the United 
States when Kansas was a Territory, and exercised, consistently with 
the statutes of the State for many years after Kansas was admitted as 
a State of the Union... .® 

“Tt is easy to be seen that if every State should pass a statute similar 
to that enacted by Kansas not only the freedom of interstate commerce 
would be destroyed, the decisions of this court nullified and the business 
of the country thrown into confusion, but each State would continue 
to meet its own local expenses, not’ only by exactions that directly bur- 
dened such commerce but by taxation upon property situated beyond 
its limits.” 

Owing to the difference between the opinion of Mr. Justice 
Harlan and that of Mr. Justice White, it is difficult to state the 
proposition for which the Western Union Case and the Pullman 
Case stand. Mr. Justice White’s opinion in the Pullman Case 
would seem to indicate that he would permit Kansas to impose 
such taxes as it pleases on domestic corporate franchises. Yet he 
said in the Western Union Case that he did “not wish to be under- 
stood as dissenting in any respect from the fundamental principle 
which the opinion of the court embodies and applies.” *° Yet the 
fundamental principle of that opinion is directly opposed to the 
fundamental principle of Mr. Justice White’s opinion in Ashley 
v. Ryan.” But the learned justice tells us that the doctrine of 





87 216 U. S. 1, 37, 30 Sup. Ct. Rep. 190 (1910). 

6 216 U. S. 1, 33, 30 Sup. Ct. Rep. 190 (1910). 

6 216 U.S. 1, 37, 30 Sup. Ct. Rep. 190 (1910). 

7 216 U.S. 1, 52,30 Sup. Ct. Rep. 190 (1910). 

71 Note 33, supra. In a dictum in his opinion in the Western Union Case Mr. 
Justice Harlan makes it evident that he would apply the doctrine of the decision to 
domestic corporations engaged in other kinds of interstate commerce than trans- 
portation. At 216 U.S. 1, 36-37, 30 Sup. Ct. Rep. 190 (1910), he says: 


“Tf a domestic corporation engaged in the business of soliciting orders for goods 
manufactured, sold, and delivered in a State, should in addition solicit orders for goods 





592 HARVARD LAW REVIEW 


some of the earlier cases in which he concurred did not represent his 
individual convictions. 


“‘When first after the duty came to me of taking part in the work of 
the court the question arose of the right of a State in cases where it had 
absolute authority to impose an unconstitutional condition as a prerequi- 
site to the right to do local business, my individual convictions were 
suppressed and my opinion yielded because of the conception that it 
was my duty to enforce in such a case the previous rulings of the court, 
however much as an original question I would have held a contrary view. 
But because my convictions were thus yielded in such a case affords no 
reason why I now should assent to extending the doctrine of the previous 
cases to conditions to which, in my opinion, they do not apply.” .” 


Mr. Justice Harlan does not recognize that his opinion is in any 
way inconsistent with previous decisions. He prefaces his analysis 
of the situation involved in the case at bar with an extended review 
of earlier decisions. But these were cases in which the court held 
that the tax was imposed on a subject itself interstate commerce.” 
He dismisses the contention that earlier cases had established that 
a state may impose on foreign corporations such terms as it pleases, 
by pointing out that “those were cases in which the particular 


foreign corporation before the court was engaged in ordinary 
business, and not directly or regularly in interstate or foreign 
commerce.” “4 Pullman Co. v. Adams™ he explains by saying 
that the tax there involved was not at all disproportioned to the 





manufactured in and to be brought from another State for delivery, could the former 
State make it a condition of the right to engage in local business within its limits that 
the corporation pay a given percentage of all fees or commissions received by it in 
its business, interstate and domestic? There can be but one answer to this question, 
namely, that such a condition would operate as a direct burden on interstate com- 
merce, and therefore would be unconstitutional and void. Consistently with the 
Constitution, no court could, by any form of decree, recognize or give effect to or 
enforce such a condition.” 

This dictum is directly contrary to Ficklen v. Shelby County Taxing District, 145 
U. S. 1, 12 Sup. Ct. Rep. 810 (1892). In that case, however, Mr. Justice Harlan dis- 
sented. 

7% 216 U.S. 56, 74, 30 Sup. Ct. Rep. 232 (1910). 

7% McCall v. California, note 5, supra; Crutcher v. Kentucky, note 5, supra; Glouces- 
ter Ferry Co. v. Pennsylvania, note 5, supra; Leloup v. Port of Mobile, note 5, supra; 
Galveston, H. & S. A. R. Co. v. Texas, note 41, supra; Henderson v. New York, 92 
U. S. 950 (1875); Brimmer v. Rebman, 138 U. S. 78, 11 Sup. Ct. Rep. 213 (1891). 

™ 216 U. S. 1, 33, 30 Sup. Ct. Rep. 190 (1910). - 

% Note 35, supra. 
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local business, and was, therefore, ‘“‘not to be regarded as a mere 
device to reach or burden the interstate commerce of the com- 
pany.” Allen v. Pullman’s Palace Car Co.” he dismisses by quoting 
from the opinion to the effect, that the statute sustained “applied 
‘strictly to business done (by sleeping-car companies) in the 
transportation of passengers taken up at one point in the state 
and transported wholly within the state to another point therein.’”’”” 
But what the opinion in that case said of the statute was that 
“its terms apply strictly,” etc.’”® Clearly both the Adams Case 
and the Allen Case were decided on the theory that any economic 
burden imposed by the taxes on interstate commerce was immaterial, 
so long as the company was free to abandon the local business. 
Very likely the taxes might have been sustained on the theory 
that the burden on interstate commerce was not sufficiently serious 
to be controlling. But this was not the theory adopted and applied. 
Though the Western Union Case and the Pullman Case may not 
require any overruling of earlier decisions, they plainly mark the 
abandonment of earlier doctrines. Notwithstanding the differences 
of opinion among the judges who constituted the majority of the 
court, the Western Union Case and the Pullman Case clearly 
decide that a tax on the right of a foreign corporation to do local 
business may by reason of its economic effect on interstate com- 
merce be a regulation of that commerce. With the establishment 
of this doctrine, the court is compelled to consider the economic 
effect on interstate commerce of every tax complained of.’* But 
neither in the Western Union Case nor in the Pullman Case was 
it inquired whether the specific amount of the tax in question 
was disproportionate to the value of the privilege of doing local 
business. No reference was made to the amount of local business. 
The theory of the majority seemed to be that it was unconstitu- 
tional to apply the measure of total authorized capital, even though 
the rate applied to that amount was infinitesimal. The rates 
specified in the Kansas statute started at one-tenth of one per 
cent on the first $100,000 and diminished as the capital was larger. 
The Western Union Company was taxed $20,100 on an authorized 





% Note 38, supra. 

7 216 U.S. 1, 44, 30 Sup. Ct. Rep. 190 (1910). 
78 191 U. S. 171, 180, 24 Sup. Ct. Rep. 39 (1903). 
79 See note *!, supra. 
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capital of $100,000,000. Mr. Justice Holmes remarked in his 
dissenting opinion: 


“Tf, after this decision, the state of Kansas, without giving any 
reason, sees fit simply to prohibit the Western Union Telegraph Company 
from doing any more local business there, or from doing local business 
until it has paid $20,100 I shall be curious to see upon what ground 
that legislation will be assailed.” ® 


In the Pullman Case the company was taxed $14,800 on an author- 
ized capital of $74,000,000. In Ludwig v. Western Union Telegraph 
Co.,*' decided at the same term, the company escaped from the 
payment of $25,050 on its authorized capital of $100,000,000. This 
case arose under an Arkansas statute which adopted the measure 
of the authorized capital stock. It would seem that, unless certain 
measures are to be deemed invalid whatever their economic effect 
on interstate commerce, the court should in each case consider 
the rate as well as the measure, should ascertain the value of 
the local business, and should judge whether the sum actually 
charged for the privilege of conducting that business is moderate 
or excessive. , 

Some of these elements were touched upon in Alchison, T. & S. 
F. R. Co. v. O’Connor,® which declared invalid a Colorado tax of 
two cents per $1,000 on the capital stock of a foreign corporation. 
The decision was unanimous, indicating that all the court accepted 
the doctrine of the Western Union Case as definitely established. 
Mr. Justice Holmes, who wrote the opinion, referred to the fact 
that the greater part of the property and business of the Kansas 
corporation seeking to escape from the Colorado tax “‘is outside 
the state of Colorado, and of the business done within the state 
but a small proportion is local, the greater part being commerce 
among the states.” * 

In Baltic Mining Co. v. Massachusetts,® decided in 1913, the 
nature of the business and the amount of the tax receive more 





80 216 U. S. 1, 54-55, 30 Sup. Ct. Rep. 190 (1910). 

81 216 U.S. 146, 30 Sup. Ct. Rep. 280 (1910). 

% This appears to be the conclusion of the Supreme Court with reference to the 
measure of total capital stock, with no maximum limitation where applied to taxes on 
foreign corporation. See pages 600-618, infra. 

% 223 U.S. 280, 32 Sup. Ct. Rep. 216 (1912). 

* 223 U. S. 280, 285, 32 Sup. Ct. Rep. 216 (1912). 

% 231 U.S. 68, 34 Sup. Ct. Rep. 15 (1913). 
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specific consideration. In that case an excise tax measured by 
the total authorized capital, with a proviso that the annual im- 
position should not exceed $2,000, was held not to be a burden on 
interstate commerce when applied to the two corporations whose 
rights were there in question. One of these corporations was the 
Baltic Mining Company, which had no property in the state except 
current bank deposits and a certificate for $80,000 in the stock of 
another corporation. The other corporation, the S. S. White Dental 
Company, had in the state no real estate except a leasehold interest; 
it did no manufacturing in the state; its only property in the state 
consisted of about $100,000 in stock, fixtures, and bank deposits. 
In the case of each of these corporations, the authorized capital 
by which the tax was measured was only one-fifth, or thereabouts, 
of their entire assets. Mr. Justice Day, who wrote the opinion, 
stated that the court had no disposition to limit the authority of 
the Western Union Case or the Pullman Case, but added that 
“‘every case involving the validity of a tax must be decided on its 
own facts,” ® and that therefore “the facts upon which these 
cases were decided must not be lost sight of in deciding other and 
alleged similar cases.” ®’ He then proceeded to point out the 
differences between the Kansas and Massachusetts statutes ** and 
between the business of the complainants and that of the objectors 
in the Kansas cases.*® After considering these differences he said: 





% 231 U.S. 68, 85, 34 Sup. Ct. Rep. 15 (1913). 

87 Ibid. 

88 In addition to the difference due to the fixing of a $2,000 maximum in the Massa- 
chusetts statute, Mr. Justice Day refers to the fact that the authorized capital of the 
two corporations subjected to the Massachusetts tax is in each case about one-fifth of 
their total assets. 231 U.S. 68, 87, 34 Sup. Ct. Rep. 15 (1913). 

89 “Tn the Kansas cases the business of both complaining companies was com- 
merce, the same instrumentalities and the sime agencies carrying on in the same 
places the business of the companies of state and interstate character. In the Western 
U. Tel. Co. Case, the company had a large amount of property permanently located 
within the state, and’ between 800 and goo offices constantly carrying on both state 
and interstate business. The Pullman Company had been running a large number 
of cars within the state, in state and interstate business, for many years. There was 
no attempt to separate the intra-state business from the interstate business by the 
limitations’ of state lines in its prosecution.” 231 U. S. 68, 85-86, 34 Sup. Ct. Rep. 
15 (1913). ' 

“Tn the cases at bar the business for which the companies are chartered is not, 
of itself, commerce. True it is that their products are sold and shipped in interstate 
commerce, and to that extent they are engaged in the business of carrying on inter- 
state commerce, and are entitled to the protection of the Federal Constitution against 
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“The conclusion, therefore, that the authorized capital is only used 
as the measure of the tax, in itself lawful, without the necessary effect 
of burdening interstate commerce, brings the legislation within the 
authority of the state. So, if the tax is, as we hold it to be, levied upon 
a legitimate subject of such taxation, it is not void because imposed 
upon property beyond the state’s jurisdiction, for the property itself 
is not taxed. In so far as it is represented in the authorized capital 
stock, it is only used as a measure of taxation, and, as we have seen, 
such measure may be found in property or in the receipts from property 
not in themselves taxable.” 


Thus it appears that a state may still measure taxes on lawful 
subjects by receipts or capital stock which it cannot tax directly. 
But of course a significant feature of the Massachusetts statute 
was the provision that the tax should in no event exceed $2,000. 
Chief Justice White, and Justices Van Devanter and Pitney, dis- 
sented from the decision, but without filing an opinion. 

After the decisions in Western Union Telegraph Co. v. Kansas ™ 
and Ludwig v. Western Union Telegraph Co.,* Kansas and Arkansas 
changed their statutes. The Kansas statute with respect to foreign 
corporations, as interpreted by the state court, referred, for the 
measure of the tax, only to that proportion of the total paid-up 
capital stock which was represented by property in Kansas em- 
ployed in purely local business. It also limited the annual im- 
position to $2,500. In Lusk v. Botkin,® a tax of this amount on a 
foreign railway company doing business in Kansas was sustained. 
The Arkansas statute was similar, except that there was no maxi- 
mum limit to the tax that might be charged. In St. Louis S. W. 
Ry. Co. v. Arkansas“ this statute was sustained and a tax of 





laws burdening commerce of that character. Interstate commerce of all kinds is 
within the protection of the Constitution of the United States, and it is not within 
the authority of a state to tax it by burdensome laws. From the statement of facts 
it is apparent, however, that each of the corporations in question is carrying on. a 
purely local and domestic business, quite separate from its interstate transactions. 
That local and domestic business, for the privilege of doing which the state has imposed 
a tax, is real and substantial, and not so connected with interstate commerce as to 
render a tax upon it a burden upon the interstate business of the companies involved.” 
231 U. S. 68, 86, 34 Sup. Ct. Rep. 15 (1913). 

9 231 U.S. 68, 87, 34 Sup. Ct. Rep. 15 (1913). 

1 Note 43, supra. 

® Note 81, supra. 

% 240 U.S. 236, 36 Sup. Ct. Rep. 263 (1916). 

* 235 U.S. 350, 35 Sup. Ct. Rep. 99 (1914). 
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$6798.26 imposed on a foreign corporation whose property owned 
and used in the state for intra-state business was valued at $13,586,- 
520. These two cases would seem to indicate that the Massa- 
chusetts statute involved in the Baltic Case might also be applied 
to a foreign railroad company. The court might, however, draw 
a distinction between the cases and hold that, in spite of a provision 
for a maximum, a tax which refers for a measure to total capital 
stock cannot be applied to a corporation engaged in transportation, 
and using the same facilities for local and interstate business in 
such a manner that the abandonment of local business would not 
proportionately decrease operating costs. Whether, in such a case, 
the provision for a maximum would remove the difficulty inherent 
in selecting the total capital stock as a measure ought in common 
sense to depend on the maximum set. It would certainly be going 
far to say that a tax of $2,000 on the right of a foreign railroad 
corporation to do local business was invalid, merely because the 
total capital was taken as a basis for determining the exact amount 
of any levy of less than $2,000. 

On the same day that Lusk v. Botkin ® was decided, the Supreme 
Court, in Kansas City, F. S.& M. R. Co. v. Botkin,” held applicable 
to a railroad corporation chartered in the state of Kansas a Kansas 
statute, imposing on the privilege of being a corporation a fee 
which was graduated according to the amount of paid-up capital 
stock, with a proviso that the maximum should be $2,500. Thus 
it appeared that, so far at least as domestic corporations are con- . 
cerned, the selection of total capital stock as a measure is cured 
by a provision for a reasonable maximum, even though the cor- 
poration is engaged in transportation. The opinion left the reader 
in doubt as to the importance of the provision for a maximum. It 
seemed to assume that the doctrine of Western Union Telegraph 
Co. v. Kansas * applies to taxes on the franchises of domestic 
corporations. Its silence on this point might be taken to obliterate 
the distinction between taxes on domestic corporations and those 
on foreign corporations, which was relied on by Mr. Justice White 
to exclude the issue in Pullman Co. v. Kansas,** from the prece- 





% But see Albert Pick & Co. v. Jordan, 169 Cal. 1, 16-17, 20, 145 Pac. 506 (1915)- 
% Note 93, supra. 

7 240 U. S. 227, 36 Sup. Ct. Rep. 261 (1916). 

% Note 43, supra. 

9 Note 44, supra. 
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dents in favor of the right of the state to tax domestic cor- 
porations as it pleases. The weakness of that distinction was 
convincingly demonstrated by Mr. Justice Holmes. But at the 
time it saved Mr. Justice White from direct repudiation of his 
opinion in Ashley v. Ryan.) 

It was not necessary in Kansas City, F.S.& M. R. Co. v. Botkin™ 
either to repudiate or affirm the broad doctrine, formerly prevail- 
ing, that the complete power of the state to refuse the privilege 
of incorporation necessarily sanctions any tax that the state might 
choose to levy on the enjoyment of the privileges granted, and the 
opinion of Mr. Justice Hughes is careful to do neither. It says only 
that a state tax on this privilege “is not necessarily invalid because 
it is measured by capital stock which in part may represent prop- 
erty not. subject to the state’s taxing power.” 1 The learned 
justice, however, took pains to show that the reason for the de- 
cision was the special circumstances and characteristics of the 
special case: 


“Tn the present case, the tax is not laid upon transactions in interstate 
commerce, or upon receipts from interstate commerce either separately 
or intermingled with other receipts. It does not fluctuate with the 
volume of interstate business. It is not a tax imposed for the privilege 
of doing an interstate business. It is a franchise tax — on the privilege 
granted by the state of being a corporation — and while it is graduated 
according to the amount of paid-up capital stock the maximum charge 

is $2,500 in the case of all corporations having a paid-up capita] of 
$5,000,000 or more. This‘is the amount imposed in the present case 
where the corporation has a capital of $31,660,000. We find no ground 
for saying that a tax of this character, thus limited, is in any sense a 
tax imposed upon interstate commerce.” 1° 


Clearly, after this opinion, any state court would be in grave 
doubt as to the proper decision in a case involving a tax on the 
franchise of a domestic railroad corporation engaged in interstate 
commerce, if the tax was measured by total capital stock with no 
maximum limitation. The opinion of Mr. Justice Harlan in the 
Western Union Case proceeded on a theory which would be equally 





100 See pages 580-81, 591-92 supra. 
101 Note 97, supra. 

102 240 U. S. 227, 232, 30 Sup. Ct. Rep. 261 (1916). 
18 240 U.S. 227, 235, 30 Sup. Ct. Rep. 261 (1916). 
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applicable to domestic corporations. A dictum declared plainly 
enough that a domestic corporation engaged in selling merchan- 
dise to purchasers in other states could not be subjected to a tax 
measured by its total receipts as a condition of doing local busi- 
ness. But Mr. Justice White’s opinion proceeded on grounds 
applicable only to foreign corporations, and without his con- 
currence, the majority would have been a minority. Yet Mr. 
Justice White also stated that he “did not dissent from the funda- 
mental application which the court made of the commerce clause 
of the Constitution.” His statement of the special grounds on 
which he concurred might have been regarded as prompted mainly 
by a desire not to be guilty of inconsistency with his previous 
position in Ashley v. Ryan.’ The difficulty of knowing the precise 
extent of the new law which the Supreme Court made in the Western 
Union Case will be apparent when we come to consider the con- 
fusion engendered in some of the state courts during the transition 
period. 

So far, however, as the taxation of domestic corporations is 
concerned, the Supreme Court has largely cleared up the doubts 
raised by Kansas City, F. S. & M. R. Co. v. Botkin” For in 
Kansas City, M. & B. R. Co. v. Stiles, ®* which is the latest 1 case 
on the subject, an annual excise measured by total capital stock 
was exacted from a domestic railroad corporation engaged in 
transportation between different states. This domestic corporation 
was created by a consolidation of other corporations under the 
very statute which imposed the annual excise. As Mr. Justice 
Day says in the opinion: 


“The railroads comprising this consolidation entered upon it with 
the Alabama statute before them and under its conditions, and, subject 
to constitutional objections as to its enforcement, they cannot be heard 
to complain of the terms under which they voluntarily invoked and 
received the grant of corporate existence from the state of Alabama.” " 





14 Note 71, supra. 

1065 216 U.S. 56, 64, 30 Sup. Ct. Rep. 232 (1910). See also statement enoted on page 
590, supra, cited in note 70, supra. ; 

10% Note 33, supra. See also page 580-581, supra. 

107 Note 97, supra. 

108 242 U.S. 111, 37 Sup. Ct. Rep. 56 (1916). 

10 See note *!, supra. 

10 242 U.S. 111, 117, 37 Sup. Ct. Rep. 56 (1916). 
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For authority for its position the opinion goes back to Ashley v. 
Ryan," thus implying that that case was not shaken by the West- 
ern Union Case. It is also said that. the objections of the com- 
plainant “were so recently discussed, and the previous cases in this 
court considered in Kansas City, Ft. S. & M. R. Co. v. Botkin, 240 
U. S., 60 Law. Ed. 617, 36 Sup. Ct. Rep. 261, that it would be super- 
fluous to undertake extended discussion of the subject now.” 1” 


“In that case, after a full review of the previous decisions in this 
court, it was held that each case must depend upon its own circum- 
stances, and that while the state could not tax property beyond its 
borders, it might measure a tax within its authority by capital stock 
which in part represented property without the taxing power of the 
state. As to the objection based upon the due-process clause of the 
Constitution, we think that principle controlling here. There is no 
attempt in this case to levy a property tax; a franchise tax within the 
authority of the state is in part measured by the capital stock repre- 
senting property owned in other states.” "% 


It is true that the case cited said that each case must depend upon 
its own circumstances. But one of the circumstances in that case 
was that the annual imposition was limited to $2,500, however 
large the capital of the corporation. That circumstance was 
absent in the Louisville Case. But there was present in the Louis- 
ville Case the circumstance that the statute complained of was 
on the books when incorporation was sought and obtained. So 
it still remains to be settled by explicit decision that excises on 
domestic corporations previously chartered may be measured 
by any method that the state chooses to adopt. The remaining 
question still left open by the decisions of the Supreme Court is 
whether taxes on foreign corporations engaged in combined inter- 
state and intra-state commerce, other than some form of trans- 
portation using the same facilities for both kinds of commerce, 
may be measured by total capital stock with no limitation as to 
the amount to be paid. 

Since the foregoing sentence was written and in the hands of 
the printer, the question thus left open by previous decisions has 
been answered. On December 10, 1917, the Supreme Court 





Il Note 33, supra. 
M2 242 U.S. 111, 118, 37 Sup. Ct. Rep. 56 (1916). 
18 bid. 
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decided Looney v. Crane Co.,"* and declared invalid a Texas 
statute, imposing a franchise tax on foreign corporations, which 
was measured by total capital stock plus surplus and undivided 
profits. The opinion was by Chief Justice White. It seems to 
take the position that no foreign corporation engaged in com- 
bined domestic and interstate commerce within a state may be 
subjected to any tax as the price of the privilege of engaging in 
domestic commerce that would not be proper independently of 
the enjoyment of such privilege. There is no discussion of the 
economic effect on interstate business of withdrawal from local 
business. The opinion relies on “general principles” previously 
laid down in the Western Union Case ™ and the O’Connor Case."® 
The economic integration of local and interstate transportation 
which was adverted to and seemingly relied on in those cases is 
absent in the Looney Case, for the complaining corporation was 
a foreign manufacturing concern. Its total assets in Texas, con- 
sisting of money, merchandise, and two warehouses, were assessed 
at $301,179. Its total paid-up capital was $17,000,000, and its 
surplus and undivided profits were $8,129,000. Its gross receipts 
for the year 1913 were $39,831,000, “of which only $1,019,750 had 
any relation to the State of Texas and nearly one-half of this 
amount was the result of transactions purely of an interstate 
commerce character arising from the sale and shipment of goods 
from other states to purchasers in Texas who ordered them and 
from the shipment from Texas to other states for the purpose of 
filling orders sent from such states.” 17 

The facts above given are stated in the opinion of the Chief 
Justice before the discussion of the constitutional question, but 
are not again mentioned. All questions of degree are explicitly 
dismissed from consideration. The Baltic Case ™* and others ¥% 
relied on by the state are said to sustain in no way ‘“‘the assumption 





114 Number 16, October Term, 1917; 38 Sup. Ct. Rep. 85 (1917). The decision 
was unanimous, but the fact that it was not reached without some difficulties may 
- perhaps be inferred from the fact that the case was first argued on May 3, 1916, and 
restored to the docket for reargument May 2, 1917. It was reargued on November 6, 
1917, and decided December 10, 1917. 

16 Note 43, supra. 

16 Note 83, supra. 

17 245 U. S. —, 38 Sup. Ct. Rep. 85, 86 (1917). 

U8 Note 85, supra. 

119 Cases cited in notes 94, 97, and 108, supra. 
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that because a violation of the Constitution was not a large one, 
it would be sanctioned, or that a mere opinion as to the degree of 
wrong which would arise if the Constitution were violated was 
treated as affording a measure of the duty of enforcing the Con- 
stitution.” "° If the attorneys for the state made and relied on 
any such assumption, they were unwise. Of course, if a statute 
violates the Constitution, it violates it. The. excuse that the 
violation is ‘‘such a little one” cannot be entertained. But there 
may well have been more merit in the claim on behalf of the state 
than the fashion in which it was dismissed would indicate. If 
the effect on interstate commerce of a state tax on the privilege of 
doing local business is but slight, this may well warrant a decision 
that the tax does not “regulate” interstate commerce, but merely 
“incidentally affects” it. This is a familiar distinction applied 
in passing judgment upon state exercises of the police power which 
bear in some measure on interstate commerce. As Mr. Justice 
Holmes said in dealing with a somewhat analogous problem in- 
volving a state tax measured by receipts: 


“We are to look for a practical rather than a logical or philosophical 
distinction. . . . A practical line can be drawn by taking the whole 
scheme of taxation into account. This must be done by this court as 
best it may. Neither the state courts nor the legislatures, by giving the 
tax a particular name or by the use of some form of words, can take away 
our duty to consider its nature and effect. If it bears upon commerce 
among the states so directly as to amount to a regulation in a relatively 
immediate way, it will not be saved by name or form.” 


The fact that Mr. Justice Holmes himself declined to adopt this 
kind of reasoning in the Western Union Case is occasion for sur- 
prise. The further fact that Chief Justice White, who did follow 
such lines of thought in the Western Union Case, now abandons 
them in Looney v. Crane Co.,'” is also to be wondered at. The 
bridge which he built to escape from the force of earlier decisions 
seems to be wrecked after the crossing is safely made. Possibly 
this statement needs some qualification, for there is a reference in 
the opinion to “controlling decisions dealing with cases in substance 





120 245 U. S. —, 38 Sup. Ct. Rep. 85, 88 (1917). 
#21 Galveston, H. & S. A. R. Co. v. Texas, note 41, supra, page 227. 
1% Note 114, supra. 
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identical in fact and principle with the case here presented.” 
By this the Chief Justice possibly means to imply that the difference 
between the business involved in the cases dealing with railroads, 
parlor-car companies, and telegraph companies, and that of the 
Crane Company in the principal case, is from a practical and 
economic standpoint immaterial. But the point is of enough im- 
portance to be more explicitly treated. If the Chief Justice in- 
tended to make it, he nevertheless used other language which, 
taken alone, would smother it. 

In addition to the franchise tax imposed by Texas, there was 
involved in the Looney Case a “permit” tax, based on total capital 
stock exclusive of surplus and undivided profits. The permit 
tax in force in Texas prior to 1907 was also based on capital stock, 
but there was a provision that no more than $200 should be charged 
for a ten-year permit, no matter how large the capital stock of 
the corporation seeking it. The Act of 1907 removed the limita- 
tion, so that the Crane Company would be compelled in 1915. to 
pay $17,040 for the renewal of the ten-year permit, for which in 
1905 it paid only $200. Both the permit tax and the franchise 
tax were enjoined. They were resisted in reliance on the equal- 
protection clause, as well as on the due-process and commerce 
clauses, but the opinion of the court neglects the equal-protection 
clause, because it holds that both the commerce clause and the 
due-process clause render the complainant immune from the 
demands of the state. The central theme of the opinion is as 
follows: 


“It may not be doubted under the case stated that intrinsically 
and inherently considered both the permit tax and the tax denominated 
as a franchise tax were direct burdens on interstate commerce and more- 
over exerted the taxing authority of the State over property and rights 
which were wholly beyond the confines of the State and not subject to 
itsejurisdiction and therefore constituted a taking without due process. 
It is also clear, however, that both the permit tax and the franchise tax 
exerted a power which the State undoubtedly possessed, that is, the 
authority to control the doing of business within the State by a foreign 
corporation and the right to tax the intra-state business of such corpora- 
tion carried on as a result of permission to come in. The sole contention, 
then, upon which the acts can be sustained is that although'they exerted 





18 245 U. S. —, 38 Sup. Ct. Rep. 85, 87 (1917). 














604 HARVARD LAW REVIEW 


a power which could not be called into play consistently with the Con- 
stitution of the United States, they were yet valid because they also 
exercised an intrinsically local power. But this view can only be sus- 
tained upon the assumption that the limitations of the Constitution of 
the United States are not paramount but are subordinate to and may be 
set aside by state authority as the result of the exertion of a local power. 
In substance, therefore, the proposition must rest upon the theory that 
our dual system of government has no existence because the exertion 
of the lawful powers of the one involves the negation or destruction of 
the rightful authority of the other. But original discussion is unneces- 
sary since to state the proposition is to demonstrate its want of foundation 
and because the fundamental error upon which it rests has been con- 
clusively established.” 


Needless to say, the proposition would not be so stated except 
by one who wished to demonstrate its want of foundation. It 
was not so stated by Mr. Justice Holmes in his dissent in the 
Western Union and Pullman cases. It was not so stated by Mr. 
Justice Day in Kansas City, M. & B. R. Co. v. Stiles, which> 
sustained a tax on a consolidation of domestic corporations en- 
gaged in local and interstate transportation, although the tax 
was measured by the total capital stock, with no provision for a 
maximum. Every word of Chief Justice White’s opinion above 
quoted might be applied with equal logic to the taxes on domestic 
corporations, measured by total capital stock. Yet the Chief 
Justice agrees that such taxation is proper. If a different decision 
in the Looney Case would deny the existence of the federal system, 
so does the actual decision of the Stiles Case from which the Chief 
Justice does not dissent; for the tax in that case was “‘intrinsically 
and inherently” beyond the power of the state, if this means that, 
but for the fact that the subject taxed was a privilege granted 
by the state, the tax could not be imposed. 

The issue in these cases is not to be solved by the logic of the 
Absolute. Mr. Justice Holmes tried it in his dissent in the Westtrn 
Union and Pullman cases. Since the state may deny the privilege, 
he says, it may burden it as it pleases, even though it also burdens 
interstate commerce. And now the Chief Justice, in similar 
absolutistic vein, says that, if the tax is intrinsically on interstate 
commerce, jt does not matter that it is also on something else 





14 245 U.S. —, 38 Sup. Ct. Rep. 85, 87 (1917). 
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which is within the authority of the state. It looks like a dilemma, 
and it is, so far as any inexorable logic is concerned. The problem 
of a dilemma cannot be solved by competing asseveration. It is 
a question of more or less. We can find an illuminating guide to the 
way out of the difficulty, by appealing from Mr. Justice Holmes 
in the Western Union Case to Mr. Justice Holmes in Hudson County 
Water Co. v. McCarter.6 In his opinion in that case he tells us: 


“ All rights tend to declare themselves absolute to their logical extreme. 
Yet all in fact are limited by the neighborhood of principles of policy 
which are other than those on which the particular right is founded, 
and which become strong enough to hold their own when a certain point 
is reached. . . . The boundary at which the conflicting interests balance 
cannot be determined by any general formula in advance, but points 
along the line, or helping to establish it, are fixed by decisions that this 
or that concrete case falls on the nearer or farther side. . . . It con- 
stantly is necessary to reconcile and adjust different constitutional 
principles, each of which would be entitled to possession of the disputed 
ground but for the presence of the others.” #’ 


It is a constitutional principle that a state may not impose 
taxes on interstate commerce. It is another constitutional principle 


that a state may impose taxes on the privilege granted to a foreign 
corporation to carry on local business within the state. The taxes 
involved in the Western Union Case and in the Looney Case were 
on such a privilege. They were also on interstate commerce. They 
come within both constitutional principles. One would declare 
them valid; the other, invalid. One or the other must yield, for 
the taxes cannot be both valid and invalid. With respect to such 
taxes on the privilege of being a domestic corporation, Chief 
Justice White agrees that the commerce clause must yield. With 
respect to similar taxes on foreign corporations, he insists that the 
commerce clause must prevail, or else “‘the limitations of the 
Constitution of the United States are not paramount.” If either 
case stood alone, it would be simpler than when the two are found 
side by side, and both by a unanimous court. 

The situation is one that cannot be solved by a formula, as 
Mr. Justice Holmes has told us. Nevertheless in his dissenting 
opinion in the Western Union Case he made use of a formula 





128 209 U. S. 349, 28 Sup. Ct. Rep. 529 (1908). 
27 209 U. S. 349, 355, 357, 28 Sup. Ct. Rep. 529 (1908). 
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which he seemed to regard as convincing. ‘‘It does not matter,”’ 
he says, “‘if the sum [imposed by the State] is extravagant. Even 
in the law the whole generally includes its parts. If the state 
may prohibit, it may prohibit with the privilege of avoiding the 
prohibition in a certain way.” '* Thus he implies that complete 
prohibition of local business is a whole, of which the imposition of 
heavy burdens for the privilege of conducting such local business 
is a part. But the relation of whole and parts exists only where we 
are dealing with units that are commensurable; and the power of 
imposing heavy burdens is not a part of the power of absolute 
exclusion, for the two are not commensurable. It might as well 
be urged that capital punishment is a whole, of which a day’s 
torture is a part, and that, therefore, the government which might 
put a man to death for treason may impose torture instead. Less 
of life is taken by brief torture than by death. But the interests 
affected by torture are not identical with those affected by death. 
One conflicts with the constitutional prohibition against cruel 
and unusual punishments, and the other does not. So the interests 
affected by heavy burdens on corporations doing a combined local 
and interstate business are different from those affected by exclud- 
ing the corporation from local business. A state legislature which 
forbade all foreign corporations to carry passengers on intra-state 
journeys within the state would soon learn that it had affected 
interests which had not been touched by measuring a tax on such 
corporations by their total capital stock. A state is not exercising 
its power of exclusion when it imposes an excise tax. If necessary, 
this can be established by a syllogism. And a syllogism would 
show that the power to exclude does not necessarily carry with it 
the power to impose heavy burdens,”® any more than the power 
of an owner of property to forbid, or to permit, others to use it, 
carries with it the power to exact any and all conditions whatever 
of those admitted to its use. 

Of course the policy which permits complete exclusion may well 
permit the exaction of heavy burdens on those admitted. But 
this is not necessarily true. The interests to be balanced are not 
the same in both exertions of state authority. And the decision 
with respect to each should be based on the pros and contras of 





28 Quoted on page 585, supra. 
129 See 16 Cot. L. REv. 99, 110-11. 
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the particular issue in dispute. The problem is a “practical,” 
rather than a “‘logical or philosophical,” one, if logic and philosophy 
involve the disregard of practical considerations. According to a 
modern, mundane school of philosophy, however, logic can stoop 
to the practical, and wade through a world of particulars making 
differentiations on the basis of results, rather than of superimposed 
categories. This school would doubtless rephrase the dictum of 
Mr. Justice Holmes and say that the problem is a “logical,” rather 
than a “‘metaphysical,” one.“° But the difference would be merely 
one of nomenclature. Both would agree in general that burdens 
as the price of admission should be treated differently from ex- 
clusion, if the two had substantial differences of result. Mr. Justice 
Holmes, it is to be observed, implied in his dissent in the Western 
Union Case that the corporation would abandon its local business 
if such business did not yield the tax assessed thereon. If he was 
correct in this, the burden would be no greater than that ensuing 
from exclusion from such business. But the corporation might, 
on the other hand, continue the local business and recoup itself 
for the tax thereon by maintaining or increasing interstate rates, 
if the Interstate Commerce Commission would permit it. This 
might be more of a burden on interstate commerce than would 
follow from exclusion.from connected intra-state commerce. 

It seems likely, however, that heavy taxation on connected 
intra-state commerce is no more of a burden on interstate com- 
merce than exclusion from the local business would be. Mr. 
Justice Holmes is probably correct in insisting that the two exercises 
of state power should be treated alike. The doctrine of the majority 
in the Western Union Case really shakes the foundation of the 
previously declared rule that the state has complete power to 
exclude from local business a foreign corporation seeking to do a 
combined local and interstate business. Mr. Justice Holmes seems 
aware of this when he says in his dissent in the Pullman Case, that 

180 Compare Mr. Justice Bradley, in Philadelphia & Southern Mail S. S. Co. ». 
Pennsylvania, 122 U. S. 326, 336-37, 7 Sup. Ct. Rep. 1118 (1887): “If the state cannot 
tax the transportation, may it, nevertheless, tax the fares and freights received therefor? 
Where is the difference? Looking at the substance of things, and not a mere form, it is 
very difficult to see any difference. The one thing seems to be tantamount to the 
other. It would seem to be rather metaphysics than plain logic for the state officials 
to say to the company: ‘We will not tax you for the transportation you perform, 


but we will tax you for what you get for performing it.’ Such a position can hardly 
be said to be based on a sound method of reasoning.” 
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exclusion from local business is not a burden on interstate business, 
but only the denial of a collateral benefit.“ He, it would seem, 
regards local and interstate transportation, not as joint products, 
but each as a by-product of the other. The contrary view seems 
in better accord with business sense. It is now established that 
intra-state rates must fit into the system of interstate rates,’ 
because interstate commerce is affected by relatively low intra- 
state rates. And in West v. Kansas Natural Gas Co.,** Mr. Justice 
McKenna quoted with approval a statement that ‘‘no state can by 
action or inaction prevent, unreasonably burden, discriminate 
against, or directly regulate interstate commerce or the right to 
carry it on.” %* From such a statement it would follow that a 
state could not refuse to let a corporation carry on intra-state 
commerce in connection with its interstate commerce, if such 
refusal unreasonably burdened the interstate commerce. It is 
to be anticipated that a state, if it actually forbade unconditionally 
any intra-state commerce which was intimately connected with 
interstate commerce, would find its power circumscribed as is its 
power over intra-state rates which affect interstate commerce. 
Exclusion from local business and burdensome taxation on that 
business are probably so similar in their effect on economically 
related interstate commerce that they should be treated alike in 
deciding whether in substance they constitute “regulations” of 
interstate commerce. Grant Mr. Justice Holmes’ hypothesis,” and 
his conclusion is sensible. But his hypothesis is one that the 
modern development and integration of certain kinds of com- 
merce require us to scrutinize and probably to abandon. 

But this scrutiny should keep close to the turf of fact. It should 
not be as doctrinaire as the assertion that a tax, if levied on local 
business, cannot be a regulation of interstate commerce, or the 
contrary assertion that a tax, if measured by elements of inter- 
state commerce, must necessarily be a regulation of that com- 
merce, even though the subject taxed is local commerce. In form 
all the state taxes which we have been considering are regulations 





181 See passage quoted on page 585, supra. 

182 Houston, E. & W. T. R. Co. v. United States, 234 U.S. 342, 34 Sup. Ct. Rep. 833 
(1914); American Express Co. v. South Dakota, 244 U. S. 617, 37 Sup. Ct. Rep. 656 
(1917). 

183 221 U. S. 229, 31 Sup. Ct. Rep. 564 (1911). 

14 221 U.S. 229, 262, 31 Sup. Ct. Rep. 564 (1911). 
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of something else than interstate commerce. In substance they 
have all had some effect on interstate commerce. At the beginning 
the form was regarded as controlling. The reason given for refusing 
to consider the substance was that the privilege taxed by the state 
might be surrendered, and the imposition thereby avoided. Later 
a majority of the court became convinced that in certain kinds 
of business the abandonment of local business would itself be so 
substantial a burden on the interstate business as to amount to 
a “regulation” thereof. Such an abandonment might in a very 
real sense be a “regulation” of interstate commerce, even though 
it were to be regarded as the denial of a collateral benefit rather 
than the imposition of a burden. For in common sense the effective 
and economical conduct of interstate transportation requires the 
collateral benefit of uniting local transportation with that between 
the states. So also local transportation requires the collateral 
benefit of interstate transportation. The same roadbed and the 
same facilities and men are used for both. The physical separation 
of the two would be an.act of folly. To allow a state to require 
a corporation to choose between such separation and excessive 
burdens on the local business is to allow it to interfere seriously with 
the only reasonable method of conducting the interstate business. 

It by no means follows, however, that what is true of the trans- 
portation business is true of all other businesses. And if the 
transition which the court made in the Western Union Case was 
one from form to substance, substance rather than form should be 
regarded in applying the new doctrine to other businesses than 
those which inevitably use the same facilities in both local and 
interstate commerce. But the reasoning of Chief Justice White in 
the Looney Case is formal rather than substantial. On the one 
hand, it is conceded that the state is exercising ‘an intrinsically 
local power.” This is because the subject on which the tax is levied 
is within the taxing jurisdiction of the state. On the other hand, 
the tax so levied, “intrinsically and inherently considered,” is 
a direct burden on interstate commerce. This is because it is 
measured by total capital stock, and therefore depends for its 
amount on the entire assets and business of the corporation, and 
not merely on those local to the state. The Chief Justice concludes 
that it inexorably follows that a tax so measured is an invalid 
regulation of interstate commerce. All his colleagues concur in 
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the result and none expresses dissent from the reasoning. Yet the 
Chief Justice and the same colleagues all agree that a tax on a 
domestic corporation similarly measured is not a regulation of 
interstate commerce. On any basis of purely formal reasoning, 
the two decisions are irreconcilably opposed. 





13% Kansas City, M. & B. R. Co. v. Stiles, note 108, supra. 

18% There may be a practical reason why it is not necessary to circumscribe the 
power of a state in its taxation of the franchises of domestic corporations engaged 
in interstate commerce. If the tax becomes unduly burdensome, the corporation 
may surrender its state charter and obtain a federal charter. Congress, under the 
power to establish post offices and post roads, and the further power to make all 
necessary and proper laws for carrying into effect the postal power, may charter a 
corporation to engage in intra-state, as well as in interstate, transportation. Such 
a franchise would be immune from state taxation. California v. Central Pacific Rail- 
road Co., 127 U. S. 1, 8 Sup. Ct. Rep. 1073 (1888). See note 171, page 371, supra. 
See also Linpsay Rocers, THE PostaL Power or Concress (Baltimore, 10, 91-96, 
150-57. 

Now that the federal government has taken over the control and management of 
the railroads under the war power, and under the terms proposed at this writing 
(January 7, 1918), will pay to the roads guaranteed dividends on the stock, and will 
therefore be affected financially by all state taxes on the property and franchises and 
intra-state business of the roads, interesting and important questions are raised with 
respect to the power of the states to impose without the consent of Congress any 
taxes which affect the net income from operation and management. From an economic 
standpoint the fact that the roads are still privately owned is unimportant, if the 
government is to pay what amounts to a rental determined by dividends in past 
years. A state tax on intra-state receipts will come out of the United States govern- 
ment. Could such a tax be imposed without the consent of Congress? It is clear that 
no state could tax receipts derived from business for the government. Western Union 
Telegraph Co. v. Texas, 105 U. S. 460 (1881). But does this rule now apply to all 
the business done? South Carolina v. United States, 199 U. S. 437, 26 Sup. Ct. Rep. 
110 (1905), establishes that the federal government may tax business of a private 
nature conducted by a state. It does not follow, however, that a similar doctrine 
will be applied to state taxation of private business conducted by the United States 
government; for, though the state cannot tax franchises granted by the United States, 
California v. Central Pacific Railroad Co:, supra, the United States can tax franchises 
granted by the state, or, what is the same in effect, the doing of business by virtue 
of such franchises. Flint v. Stone Tracy Co., 220 U.S. 107, 31 Sup. Ct. Rep. 342 (1911). 
Furthermore, in Van Brocklin v. Tennessee, 117 U. S. 151, 6 Sup. Ct. Rep. 670 (1886), 
it was declared by Mr. Justice Gray that “The United States does not and cannot hold 
property, as a monarch may, for private or personal purposes.” But this was nearly 
twenty years before the South Carolina Case, and things have moved since then. 
One who was not timid about making prophecies might feel fairly safe in venturing 
to predict that the Supreme Court would not withdraw from the taxing powers of 
the states, the local and private business done by the railroads under government 
operation, unless Congress should expressly prescribe otherwise. 

Since it is held that a state tax on property may be measured by receipts from 
interstate commerce, United States Express Co. v. Minnesota, 223 U. S. 335, 32 Sup. 
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This return to scholasticism after the realistic attitude adopted 
in the Western Union Case is disappointing, especially to one who 
had previously completed for incorporation in this article a dis- 
cussion of state decisions subsequent to the Western Union Case, 
which discussion had as its keynote the statement that “the Su- 
preme Court has abandoned the test of artificial legal distinctions 
for the test of practical results,” and the further statement that 
“whether any tax on domestic business burdens interstate com- 
merce depends of course on the effect on interstate commerce of 
abandoning the local business.” In this unpublished discussion 
the opinion was ventured that the Supreme Court might, in deal- 
ing with taxes on corporations not engaged in transportation, 
“‘regard the actual burden imposed by any tax on interstate com- 
merce,” and therefore “take account of the rate of levy as well 





Ct. Rep. 211 (1912), and that property privately owned, but employed in work for 
the federal government, is not exempt from state taxation, Baltimore Shipbuilding 
Co. v. Baltimore, 195 U.S. 375, 25 Sup. Ct. Rep. 50 (1904), and Gromer »v. Standard 
-Dredging Co., 224 U. S. 362, 32 Sup. Ct. Rep. 499 (1912), it seems likely that the 
existing state taxes on the property of the railroads would not be affected by their 
transition to governmental control. If a state tax on property may be measured by 
receipts from interstate commerce, it would seem that it might also be measured by 
receipts from the federal government, under the doctrine of Home Insurance Co. ». 
New York, note 31, supra. See 31 Harv. L. REv. 321, 334-35. Of course the theory 
of the opinion in Looney v. Crane Co., note 114, supra, would require the overruling 
of the Home Insurance Case, since the most recent pronouncement of the Supreme 
Court takes the position that the states cannot use their lawful powers in ways that 
resemble too closely the use of unlawful powers, and that, therefore, they cannot 
measure taxes on proper subjects by elements that cannot be taxed directly. But no 
case has as yet applied this doctrine to state taxes which are indirect encroachments 
on federal instrumentalities. 

The Home Insurance Case would by inference authorize the states to measure 
taxes on corporate franchises by receipts from the United States government. But 
later cases under the commerce clause forbid measuring state taxes on privileges of 
foreign corporations by total capital.stock, though taxes on domestic franchises may 
be so measured. From these decisions, except for the doubts engendered by the 
opinion in the Looney Case, we might assume that state taxes on the franchises of 
domestic corporations operating railroads will not be affected by the federal control 
of the roads. As to state taxes on privileges of foreign corporations engaged in trans- 
portation, and now managed by the federal government, the answer to the question, 
whether they can be measured by receipts from the United States, would depend upon 
whether the court will regard the measure of receipts as vicious as the measure of 
total capital stock, and of course upon the general question whether, since the new 
enterprise of the national government is essentially private and pecuniary as dis- 
tinguished from governmental, the doctrine of the South Carolina Case will apply. 
At any rate, Congress should by specific legislation prevent all these troublesome 
questions from arising. 
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as the measure to which that rate is applied.” But the opinion 
of the Chief Justice in Looney v. Crane ‘Co.’ seems to give a death 
blow to those prophecies. It indicates that no longer does each 
case depend upon its own circumstances, as previous decisions of 
the court had declared.1*8 

There is of course a distinct advantage in declaring that the 
measure of total capital stock, with no provision for a maximum, 
cannot be applied to an excise on a foreign corporation engaged 
in any kind of interstate commerce in connection with its local 
business. Such a measure has vicious potentialities, and it may 
be well to outlaw it, even when it is kept in leash by an infinitesimal 
rate of levy. Such outlawry will relieve the court from considering 
in each case the ratio between the local business and the total 
business of the corporation, and from determining whether the 
sum exacted by the application of the measure is out of proportion 
to the value of the privilege of conducting local business. The 
court will still have to consider such questions in determining 
whether the maximum provision in such statutes as that applied 
in the Baltic Case is sufficiently low. Corporations with little 
capital might prefer a low rate applied to total capital, with no 
maximum, to a higher rate applied to total capital, with a maximum 
which would not affect the amount exacted of them. The Supreme 
Court may be pardoned for a desire to get back to some broad 
general rules, after the confusion engendered by its distinction 
between the Western Union Case and the Baltic Case. Yet the 
references to the business of the complainants in the Baltic Case, 
and to the excess of their actual assets over their authorized capital, 
warrant the belief that the court in that case did not mean to 
declare that a $2,000 maximum rendered completely innocuous 
the measure of total capital stock, so that the Massachusetts 
statute was necessarily applicable to every foreign corporation. 
If Massachusetts should increase its rate of levy, the provision 
that the tax should not exceed $2,000 might not be sufficient to 
save it from burdening the interstate commerce carried on by 
corporations with a small capital stock. So that even after the 
Looney Case, it may be impossible for the court to avoid the con- 
sideration of the details and size of the business of a foreign cor- 





187 Note 114, supra. 
188 See quotations to this effect, on pages 595, 598, 600, supra. 
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poration subjected to an excise tax, measured by total capital 
stock, but limited in amount. So long as the court gives weight 
to such considerations, it may apply the statute to some corpora- 
tions and decline to apply it to others. It is by no means certain 
that such formal reasoning as was applied in the Looney Case 
will be applied to future cases on the subject under consideration. 
The reasoning in a judicial opinion reflects primarily the attitude 
of the particular judge who writes it. So long as his colleagues 
are satisfied with the disposition of the case, they may be disin- 
clined to express disagreement with the opinion, merely because it 
may strike some contributor to a legal periodical as tending to 
formalism, where formalism is thought undesirable. 

It cannot be gainsaid that there is wholesome sense in forbidding 
a state to measure any excise tax by property or business without 
the state. The opinion in the Looney Case, by invoking the due- 
process clause as well as the commerce clause, indicates that a 
tax on foreign corporations engaged solely in domestic business 
cannot be measured by total capital stock. This doctrine would 
overrule Horn Silver Mining Co. v. New York.®® Such an intention 
on the part of the Supreme Court is, however, not to be safely 
inferred, since the due-process clause may be used in the Looney 
Case merely as a flying buttress to support the wall erected on 
the foundations of the commerce clause. But the law on the 
taxation of foreign corporations has shown itself to be far from 
rigid since 1910, and prophecies are dangerous, as the plight of 
one who wrote before the Looney Case demonstrates. 

A consideration of Chief Justice White’s discussion of earlier 
cases may lead to the conclusion that he does not abandon practical 
considerations so completely as some of his language in the Looney 
Case suggests. But his use of the practical is for the purpose of 
differentiating the cases adduced on behalf of the state. Of the 
Western Union Case and those following it which sustained ob- 
jections of the taxpayers,’ he says that they 





189 143 U.S. 305, 12 Sup. Ct. Rep. 403 (1892). See also Philadelphia Fire Ass’n 
v. New York, 119 U. S. 110, 7 Sup. Ct. Rep. 108 (1886). 

40 These are the cases cited in notes 43, 44, 81, and 83, supra, and International 
Textbook Co. »v. Pigg, 217 U. S. 91, 30 Sup. Ct. Rep. 481 (1910). The Pigg Case 
involved a statute requiring all foreign corporations, as a prerequisite to bringing 
suit in the courts of the state, to file with the secretary of state a statement of their 
financial condition, etc. The case held that the statute could not be applied to 
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“were concerned in various forms with the identical questions here 
involved and authoritatively settled that the states are without power 
to use their lawful authority to exclude foreign corporations by directly 
burdening interstate commerce as a condition of permitting them to do 
business in the state in violation of the Constitution, or because of the 
right to exclude, to exert the power to tax the property of the corporation 
and its activities outside of and beyond the jurisdiction of the state in 
disregard, not only of the commerce clause, but of the due process clause 
of the Fourteenth Amendment.” ™! 


This is true, in so far as the general principle is concerned. But 
the cases involved, not only the general principle, but the applica- 
tion of it to the facts of each case. Those facts included the char- 
acter of the complainant’s business as well as the measure of 
the tax. The questions involved in the earlier cases are not identi- 
cal with those involved in the Looney Case, unless the businesses 
in all the cases are identical. This point the Chief Justice over- 
looks. This is apparent from the following quotation from his 
opinion: 

“The dominancy of these adjudications is plainly shown by the fact 
that as a result of the decision in the leading case (Western Union Tele- 
graph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355) the 
Supreme Court of the state of Texas, recognizing the repugnancy of the 
permit tax law here in question to the Constitution of the United States, 
enjoined its enforcement (Western Union Telegraph Co. v. State, 103 Tex. 
306, 126 S. W. 1197), . ...”™ 


But that Texas decision involved the same corporation which suc- 
ceeded in escaping from the Kansas statute in the Western Union 
Case. The Texas decision was rendered less than three months 
after that of the Supreme Court,’ and three years before the 





foreign corporations engaged in interstate commerce, and that the correspondence 
school whose rights were in issue was engaged in such commerce. 

Ml 245 U. S. —, 38 Sup. Ct. Rep. 85, 87 (1917). 

42 Note the emphasis on this point by Mr. Justice White in the passage quoted 
on page 587, supra, and by Mr. Justice Harlan in the passage quoted on pages 590-91, 
supra. 

M43 245 U. S. —, 38 Sup. Ct. Rep. 85, 87 (1917). 

14 The full opinion of the Texas supreme court, by Mr. Chief Justice Gaines, was 
as follows: 

“Since this suit was brought to this court, the Supreme Court of the United States 
in the case of Western Union Telegraph Co. v. The State of Kansas, has ruled that 
a similar law of Kansas was unconstitutional. This renders unnecessary any dis- 
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decision in the Baltic Case, which involved a business like that 
of the complainant in the Looney Case, and not like that of the 
Western Union Telegraph Company. 

In the Looney Case, the state naturally sought to sustain the 
tax on the authority of the Baltic Case and those following it, 
in which the complaining taxpayer was denied relief.“ But the 
Chief Justice answers: 


“The incongruity of the contention will be manifest when it is observed 
that not only did the cases relied upon contain nothing expressly purport- 
ing to overrule the previous cases, but on the contrary in explicit terms 
declared that they did- not conflict with them and that they proceeded 
upon conditions peculiar to the particular cases. . . .“” These conditions 
related to the subject-matter upon which the tax was levied, or to the 
amount of taxes in other respects paid by the corporation, or limita- 
tions on the amount of the tax authorized when a much larger amount 
would have been due upon the basis upon which the tax was apparently 
wim... 

“Tt follows, therefore, that the cases which the argument relies upon 
do not in any manner qualify the general principles propounded in the 
previous cases upon which we have rested our conclusion since the later 
cases rested upon particular provisions in each particular case which it 
was held caused the general and recognized rule not to be applicable.” “° 





cussion of the question involved in this suit. Upon the authority of the case cited, 
the judgments of the District Court and of the Court of Civil Appeals are reversed 
and judgment here rendered for the Western Union Telegraph Company.” 

145 Note 85, supra. 

146 These are the cases cited in notes 85, 94, 97, and 108, supra. 

M7 245 U. S. —, 38 Sup. Ct. Rep. 85, 87 (1917). 

M8 245 U. S. —, 38 Sup. Ct. Rep. 85, 88 (1917). 

49 245 U. S. —, 38 Sup. Ct. Rep. 85, 88 (1917). In the same paragraph, the Chief 
Justice also says of the Baltic Case and those following it in which taxes were 
sustained: 

“In the first place it is apparent in each of the cases that as the statutes under 
consideration were found not to be on their face inherently repugnant either to the 
commerce or due process clauses of the Constitution, it came to be considered whether 
by their necessary operation and effect they were repugnant to the Constitution in 
the particulars stated, and this inquiry it was expressly pointed out was to be governed 
by the rule long ago announced in Postal Telegraph Cable Co. v. Adams, 155 U. S. 
688, 698, 15 Sup. Ct. Rep. 268, 270 that ‘the substance, and not the shadow deter- 
mines the validity of the exercise of the power.’ In the second place, in making 
the inquiry stated in all of the cases, the compatibility of the statutes with the 
Constitution which was found to exist resulted from particular provisions contained 
in each of them which so qualified and restricted their operation and necessarily so 
limited their effect as to lead to such results.” 

From the application of the foregoing language to the Stiles Case, note 108, supra, 
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The general and recognized rule adverted to may be phrased as 
the rule that the power of the state to tax intra-state commerce, 
or some privilege granted by the state, does not involve the power 
to destroy intra-state commerce, if such destruction would sub- 
stantially burden interstate commerce. But the application of this 
general rule to any particular case necessitates the inquiry whether 
the abandonment of intra-state commerce in order to escape the 
tax, would in fact substant ally burden interstate commerce. Pre- 
vious to the Looney Case, at any rate, there was no general rule 
that a state tax on a proper subject could not be measured by 
elements which could not be subjected to direct taxation. If there 
was any general rule, it was to the contrary effect.¥° The only 
recognized exception to this previous general rule was, that a tax 
on the privilege of a foreign transportation corporation to carry on 
domestic commerce could not be measured by total capital stock 
with no maximum limitation. In the Looney Case, a similar excep- 
tion is established in favor of foreign corporations making both local 

sales within the state, and also interstate sales within and with- 
out the state. But the exceptions now seem to constitute a new 
“general and recognized rule.” Yet to this new rule there are 
exceptions in favor of excises on domestic corporations, even if 


engaged in interstate transportation, and in favor of foreign 
corporations engaged in local sales, if a reasonable limit is set to 
the annual imposition. 

The opinion in the Looney Case is to be criticized for its failure 


= 





a tax on a domestic corporation engaged in interstate as well as intra-state trans- 
portation, measured by total capital stock with no maximum limitation, is not on its 
face ‘inherently repugnant to the Constitution. From its application to the Baltic 
Case, note 85, supra, a tax on a foreign corporation, measured by total capital stock 
with a maximum limitation of $2,000, is not inherently repugnant to the Constitution, 
even as applied to corporations engaged in interstate as well as intra-state sales. But 
the Texas statute under review, by selecting the total capital stock as a measure of a 
tax on the franchise of a foreign corporation whose business is substantially like that 
of the S. S. White Dental Company involved in the Baltic Case, makes the tax one 
which “intrinsically and inherently considered” is a direct burden on interstate com- 
merce, and the exercise of ‘a power which could not be called into play consistently 
with the Constitution. . . .” 

460 For recognitions of this rule in opinions of the Supreme Court subsequent to 
the Western Union Case, see the quotations from the opinion in the Baltic Case on 
page 596, supra, from the opinion in the Stiles Case on page 599, supra, and from the 
opinion in Flint v. Stone Tracy Co., 220 U. S. 107, 165, 166, 31 Sup. Ct. Rep. 342 
(1911), in note 42 on pages 333-34, supra. 
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to tell us why foreign corporations engaged in the business of 
making local and interstate sales within the state are excepted from 
the former general rule, and included in the new general rule, when 
domestic corporations conducting a combined local and interstate 
transportation business are not. None of the reasoning in the 
opinion accounts for this difference of treatment. It would have 
been well, too, to have pointed out explicitly that the provision 
for a maximum in the Massachusetts statute applied in the Baltic 
Case was essential to the decision of that case, and that the fact 
that the corporations there involved were not engaged in trans- 
portation was not alone sufficient to justify measuring an excise 
on their local business by their total capital stock. For the Massa- 
chusetts supreme court assumed the contrary three months 
before the United States Supreme Court decided the Looney Case. 
By reverting to “general and recognized rules” the Supreme Court 
is unnecessarily confusing the state courts, particularly when the 
Supreme Court recognizes that there are exceptions to these 
“‘general”’ rules, and fails to state specifically why the case at bar 
does not come within such exceptions. 

Though the opinion in the Looney Case is less illuminating than 
might be desired, the decision establishes that the measure of 
total capital stock, with no provision for a maximum, is inherently 
and incurably vicious, when applied to an excise on a foreign cor- 
poration manufacturing goods in other states, and making domestic 
and interstate sales within the state. The reasoning of the opinion 
would, taken by itself, lead one to infer that the doctrine of the 
case would apply also to a foreign corporation engaged in local 
manufacturing and making local and interstate sales within the 
state.? It would lead one to infer that the doctrine would apply 
to an excise on foreign corporations, measured by any receipts 
which included receipts from interstate commerce.™ But the 
‘reasoning would lead also to the inference that the doctrine would 
apply to a domestic corporation and to a tax on the property of a 
foreign corporation, measured by receipts which include receipts 
from interstate commerce. We know, however, that the doctrine 





61 International Paper Co. ». Commonwealth (Mass.), 117 N. E. 246 (September 
13, 1917). 

182 The contrary was held in International Paper Co. v. Commonwealth, note 151, 
supra, and Atlas Powder Co. v. Goodloe, 131 Tenn. 490, 175 S. W. 547 (1915). 

188 The contrary was held in Baldwin Tool Works v. Blue, 240 Fed. 202 (1916). 
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does not apply to such cases." Therefore we cannot rely for our 
exposition of the law on the general statements made in the Looney 
opinion. We must still seek the law in the concrete decisions, and 
not in the general statements. Of course in this respect the de- 
cisions and opinions under review are not peculiar. The vital 
principle of the law is to be found not in abstract doctrine, but in 
specific and detailed adjustments of concrete situations. 
(To be continued.) 
Thomas Reed Powell. 


CoLuMBIA UNIVERSITY. 





4 Kansas City, F. S. & B. R. Co. v. Stiles, note 108, supra; United States Express 
Co. v. Minnesota, 223 U. S. 335, 32 Sup. Ct. Rep. 211 (1912). 
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RECOVERY UNDER WORKMEN’S COMPENSATION 
ACTS FOR INJURY ABROAD 


ORKMEN’S compensation acts have for the most part been 
held to permit recovery for injuries or death suffered abroad; 
these holdings are consistent with the nature of the rights and 
duties created by the acts. An employee, acting under a contract 
of hire made in a state where there is a workmen’s compensation 
act, goes into another state or country and is there injured or 
killed under circumstances which, apart from the jurisdictional 
question, entitle him or his dependents to compensation under the 
act of the state where the contract was made. The jurisdiction 
where he is killed or injured may also have a compensation act. 
May there be recovery of compensation, and if so, by the law of 
which jurisdiction? The rapidly growing number of decisions 
under the compensation acts of over thirty American states and 
of other jurisdictions of Anglo-American law show that this ques- 
tion is no mere academic puzzle. 


In general our law is territorial and not personal.! This does 
not mean that rights and duties can be enforced only in the terri- 
tory of the jurisdiction which created them; it does mean that 
such law does not ordinarily purport to create rights and impose 
duties by reason of acts, to which legal consequences may be an- 
nexed, occurring beyond the geographical confines of its territory. 





1 Whitford v. Panama R. Co., 23 N. Y. 465, 471 (1861): “Prima facie all laws are 
coextensive, and only coextensive with the political jurisdiction of the law-making 
power.” Davis v. N. Y. & N. E. R. Co., 143 Mass. 301, 303, 9 N. E. 815 (1887): 
“Tt must certainly be the right of each state to determine by its laws under what 
circumstances an injury to the person will afford a cause of action.” Howarth »v. 
Lombard, 175 Mass. 570, 572, 56 N. E. 888 (1900): “The fundamental question is 
whether there is a substantive right originating in one state and a corresponding 
liability which follows the person against whom it is sought to be enforced in another 
state. Such a right, arising under the common law, is enforcible everywhere. Such 
a right arising under a local statute will be enforced ex comitate in another state, 
unless there is a good reason for refusing to enforce it. It will be enforced, not because 
of the existence of the statute, but because it is a right which the plaintiff legitimately 
acquired, and which still belongs to him.” Mulhall v. Fallon, 176 Mass. 266, 268, 
57 N. E. 386 (1900): “It is true that legislative power is territorial, and that no duties 
can be imposed by statute upon persons who are within the limits of another State.” 











620 HARVARD. LAW REVIEW 


From this arises the presumption that, in the absence of clear 
indications to the contrary, a statute has no extraterritorial effect.? 


A. THe OPTIONAL STATUTES 


Optional statutes, by far the most common in this country, rest 
upon the actual or implied expression of consent thereto of em- 
ployer or employee or both. Some of these acts provide that the 
employer shall pay compensation under stated conditions of em- 
ployment where one or both parties give affirmative notice of their 
election to come under the act.2 The majority provide that the 
obligation to pay compensation under the stated conditions shall 
exist unless the parties file written notice of their election not to 
operate under the act. In either case there are certain penalties 
imposed for electing to remain under the common-law system. 
The distinction between the two types is immaterial, as each de- 
pends in the last. analysis upon the consent of the parties, and each 
may therefore be termed optional. 

In the absence of a compensation act in the state of the injury, 
may there be a recovery of compensation under the act of the 
home state? If the statute be construed not to provide compen- 
sation for injuries, etc., abroad, there can then clearly be no 
recovery.‘ 

Before the question under an act of opposite intent and con- 
struction can be answered, one must inquire somewhat into the 
nature of the basis of workmen’s compensation. Text-writers and 
courts have demonstrated that the right to claim and the duty to 
pay compensation do not arise out of tort.’ It is sufficient to 





2 Gould’s Case, 215 Mass. 480, 484, 102 N. E. 693 (1913): “In the absence of un- 
equivocal language to the contrary, it is not to be presumed that statutes respecting 
this matter [workmen’s compensation] are designed to control conduct or fix the 
rights of parties beyond the territorial limits of the state.” MAXWELL, INTERPRE- 
TATION OF STATUTES, 4 ed., 212. 

8 Micu., AcTs 1912, ch. 63, Pt. I, § 6; Mass., Acts 1911, ch. 751, Pt. IV, § 20, 
21; CAL., STATUTES 1913, ch. 320, § 87 (0) (elective portion). 

4 Gould’s Case, 215 Mass. 480, 484, 102 N. E. 693 (1913); Keyes-Davis Co. ». 
Alderdyce, Detroit Legal News, May 3, 1913, 3 N. C. C. A. 639 n. (1913); Croad ». 
Paraffine Paint Co., 1 Cal. Ind. Acc. Comm. Dec., 2 (1914) 10. Cf. limitation by 
express language in the act to injuries, etc., occurring within the state: Nev., Laws 
1o11, ch. 183, § 3; WasH., Laws 1g11, ch. 74, § 3; Wis., Laws 1911, ch. 50, § 1; 
Pa., P. L., 1915, 758, § 30. 

5 Ives v. S. Buffalo Ry. Co., 201 N. Y. 271, 285, 94 N. E. 431 (1910); Smith, “Se- 
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point out that liability in tort for personal injury depends in the 
main upon the element of negligence or wilful fault attributable 
in law to the defendant. On the other hand, compensation rights 
and duties are based solely on the fact of injury or death suffered 
under the stated conditions of the employment; these are wholly 
divorced from the element of negligence or wilful fault on the part 
of the employer. 

Some have professed to regard compensation as a form of taxa- 
tion.’ But in the great majority of jurisdictions the general taxing 
machinery of the state is not called into use, no general fund for 
the purpose is collected, and the payment of compensation is a 
private matter between employer and employee subject in greater 
or less degree to the approval of a state commission. Even if it 
be regarded as taxation, this ignores the purpose and method. In 
both of these fundamental respects workmen’s compensation is a 
kind of insurance, and it is most frequently regarded as such, 
optional or compulsory according to the statute.® 

The enforcement of rights under an ordinary private contract 
of insurance against accidental injury or death is not limited, in 
the absence of special provisions, to injury or death occurring in 
the jurisdiction wherein the contract was made.’ The obligat‘on 
to fulfil the principal terms of a unilateral contract such as in- 
surance arises in the first instance from the terms of the contract 
itself; the agreement of the parties becomes by force of the con- 
trolling law a binding obligation. The question is not that of a 





quel to Workmen’s Compensation Acts,” 27 Harv. L. Rev. 235, 344; N. Alaska 
Salmon Co. ». Pillsbury, 162 Pac. 94 (Cal.) (1916). 

6 Cf. Smith, “Tort and Absolute Liability — Suggested Changes in Classifica- 
tion,” 30 Harv. L. REv. 241, 319. 

7 Cunningham v. N. W. Improvement Co., 44 Mont. 180, 119 Pac. 554 (1911); 
Boyp, WoRKMEN’s COMPENSATION, §§ 67, 70, 83, 87, 88, 91. Cf. Borgnis »v. Falk 
Co., 147 Wis. 327, 133 N. W. 209 (1911); Im re Farrell, 211 Fed. 212 (1914); Moun- 
tain Timber Co. v. State of Washington, 243 U. S. 219 (1917). 

8 Ross v. Ericksen Constr. Co., 89 Wash. 634, 155 Pac. 153 (1916); Perlsburg ». 
Muller, 35 N. J. L. J. 202 (1912); 1 BRADBURY, WORKMEN’S COMPENSATION, I ed., 
47, 48; SALMOND, Torts, 2 ed., 101; POLLocK, Torts, 9 ed., 109. 

9 In Millard v. Brayton, 177 Mass. 533, 59 N. E. 436 (1901), a contract of insur- 
ance was made in Massachusetts and contemplated payment of premiums and prin- 
cipal sum in New York. It was held that the rights of the parties were to be governed 
by the law of Massachusetts. Accord: Equitable Life Assur. Soc. ». Clements, 140 
U. S. 226 (1891); N. Y. Life Insur. Co. v. Cravens, 178 U. S. 389 (1900); 1 CooLEy, 
BRIEFS ON THE LAW OF INSURANCE, 559. 
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breach of contract, but rather the creation of the primary obligation 
contemplated by a unilateral contract. 

There are three theories prevalent regarding the law which con- 
trols contracts in general. One is that the rights of the parties 
depend on the law of the place where the contract was made.'® 
Another theory is that these rights depend on the law which the 
parties to the contract choose to have govern, which is generally 
assumed to be the /ex loci contractus." The third is that the law 
of the place of the performance of the contract governs.” No one 
of these rules can be said to have the overwhelming weight of 
authority. The one first mentioned seems the most satisfactory, 
as more nearly conforming to the territorial character of our law. 
It is based upon the sound proposition that the law of the place 
where the parties enter into the agreement shall be held determi- 
native of the rights of the parties. The intention of the parties is 
rarely, if ever, manifest, and this throws the door open to pre- 
sumptions which have no foundation in fact. Insurance contracts 
seem more generally to have been interpreted by the courts under 
the first of these theories. The compensation decisions follow this 
rule. 

The law applicable to the ordinary insurance contract should be 


held equally applicable to the special form of insurance found in 
the compensation acts. The act has been elected by the real 
choice of the parties, and it may truly be said to have become an 
implied but real term of the contract of hire. Compensation then 
becomes due upon the occurrence of injury or death wherever it 
happens. This conclusion is reached by the overwhelming majority 
of the decisions. 





10 Carnegie v. Morrison, 2 Metc. (Mass.) 381, 400 (1841): “So far as this trans- 
action constituted a legal and binding contract at all, it was, we think, by force of the 
law of the place of contract, operating upon the act of the parties, and giving it force 
as such. The undertaking, it is true, was to do certain acts in England, to wit, to 
accept and pay the plaintiffs’ bills; but the obligation to do those acts was created 
here, by force of the law of this state, giving force and effect to the undertaking of 
the defendants’ agent, and making it a contract binding on them.” 

11 Jn re Missouri S. S. Co., 42 Ch. Div. 321 (1889); Liverpool & G. W. S. Co. ». 
Phenix Insur. Co., 129 U. S. 397 (1889); Hicks ». Maxton, 1 B. W. C. C. 150 (1907). 
This theory probably prevails in England and in the United States Supreme Court, 
although this tribunal has given expression to all three theories. Mayer v. Roche, 
77 N. J. L. 681, 75 Atl. 235 (1909). 

2 Brown v. C. & A. R. Co., 83 Pa. 316 (1877); Pritchard v. Norton, 106 U. S. 124 
(1882); Burnett v. Pa. R. Co., 176 Pa. 45, 34 Atl. 972 (1896). 
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In Rounsaville v. Central R. Co.* the contract of hire was made 
in New Jersey and the employee was injured in Pennsylvania. He 
brought an action in New Jersey under the optional act of that 
state and a recovery was allowed, the court saying: “The place 
where the accident occurs is of no more relevance than is the place 
of the accident to the assured, in an action on a contract of acci- 
dent insurance, or the place of death of the assured, in an action 
of life insurance.” 

In Grinnell v. Wilkinson ™ the contract was made in Rhode 
Island and the plaintiff was injured in Connecticut; a recovery 
under the optional act of the former state was sustained, on the 
ground of the contractual relation of the parties. The court dis- 
agreed with the construction of similar language in the Gould Case.” 

In Kennerson v. Thames Towboat Co.,'° the deceased employee, a 
resident of Connecticut, was hired in that state by the defendant, 
a Connecticut corporation, and was drowned in the navigable 
waters of New Jersey. Recovery of compensation under the op- 
tional act of Connecticut was sustained. Apart from considerations 
of possible conflict with the federal admiralty jurisdiction, the 
recovery was based on the theory that the act became a part of 
the contract of hire and that the recovery sought was contractual 
rather than tort. 

The doctrine that compensation may be recovered under the 
act of the state of injury, though the common law is still in force 
in the state of the contract, may seem to conflict with the theory 
that the lex loci contractus governs the contract. It may be diffi- 
cult, perhaps impossible, to draw a fixed line between situations 
where the law of the place of contracting may be declared to con- 
trol notwithstanding differences in contractual incidents found in 
the law of the place of the performance and situations where such 
differences are so strongly marked as to render that rule quite con- 
trary to reason and good sense. Where the legislature has seen 
fit to abolish the type of legal remedies formerly prevailing there, 
and still prevailing in the state of the making of the contract, the 





3 87 N. J. L. 371, 94 Atl. 392 (1915). 

M4 98 Atl. 103 (R. I.) (1916). 

8 215 Mass. 480, 102 N. E. 693 (1913). 

16 89 Conn. 367, 94 Atl. 372 (1915). Accord: Deeny v. Wright Co., 36 N. J. L. J. 
121 (1913); Vincent v. Grand Trunk R. Co., 45 Que. Super. 353. 
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difference has surely become so startling as no longer to counte- 
nance the applicability of the general rule. It is always competent 
for the sovereign to prescribe the incidents of a contract to be per- 
formed within its territory; specific provisions should, therefore, 
govern. It follows that whether the statute is optional or com- 
pulsory is quite immaterial. Under the optional type of case the 
result is that.a new contract is created when one or both of the 
parties cross the state line and thus subject themselves to the act. 
This is no more offensive to sound reasoning, it deals no more in 
vacant fiction than the notion of a statute becoming an implied 
but real term of a contract of hire originally made within that 
jurisdiction. The whole doctrine is somewhat novel, but only 
because the optional statute is itself a novelty or at least a rarity. 
It will be seen that a different conception must be invoked, though 
the ultimate result be the same, in considering the compulsory type 
of statute. 

It may be objected that the public policy of the state where the 
injury or death is suffered is opposed to the principle of workmen’s 
compensation, in the absence of such an enactment. All reported 
holdings are to the contrary.!” It has also been suggested that the 
compensation act of the state of employment cannot confer a 
remedy for injury received in another jurisdiction because com- 
pensation is in the nature of a penalty.!* This is clearly a miscon- 
ception of the nature of the right, at least under the optional acts, 
since it is not created irrespective of consent or for failure to fulfil 
any legal duty. It is clear, however, that a penalty, as distin- 
guished from compensation benefits, imposed by the home state 
for failure to pay such benefits cannot be enforced abroad.” 

The question of the enforcement of the primary right, once the 
conditions precedent to its creation are claimed to have been ful- 





17 Albanese v. Stewart, 78 Misc. 581, 138 N. Y. S. 942 (1912); Pensabene v. Audi- 
tore Co., 78 Misc. 538, 138 N. Y. S. 947 (1912); Wasilewski v. Warner Sugar Refin. 
Co., 87 Misc. 156, 149 N. Y. S. 1035 (1914). In Reynolds v. Day, 79 Wash. 499, 140 
Pac. 681 (1914), an action for personal injuries received in another state where the 
common law still prevailed was brought in Washington, where there was a compen- 
sation act in force; the policy of Washington was declared not to be opposed to the 
bringing of such common-law action. 

18 83 CenrT. L. J., 127-128 (1916). 

19 Huntington v. Attrill, 146 U. S. 657 (1892); Taylor v. Western U. Tel. Co., 95 
Ta. 740, 64 N. W. 660 (1895); Cody v. Packet Co., 15 Ohio N. P. N. S. 529 (1914), an 
action under the optional compensation act of Ohio of rorr. 
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filled, raises serious difficulties. The great majority of the acts 
provide special machinery of administration, such as boards of 
arbitration, supervision or control by state commissions, the aboli- 
tion of jury trial if the matter does go to court, limitations on the 
right of appeal, etc. In the event of the inability of the employer 
and employee to agree on the compensation payable, they must 
make use of this special machinery; and that can in the main be 
done only in the home state.” 

The converse situation is presented when the contract is made 
in a state where the common-law system still prevails and the loss 
is suffered in a state where there is an optional act in force. Here 
too there may be a recovery of compensation, for the contract 
exists as well in the state of injury as in that where it was made, 
and becomes equally subject to the act. If affirmative notice is 
required, it would first have to be given to bring the parties under 
the act. The leading case on this aspect of the question is American 
Radiator Co. v. Rogge," where it appears that the contract was 
made in New York, at a time when there was no compensation in 
effect there, and the injury was received in New Jersey. A recov- 
ery under the act of New Jersey was sustained. The court said: 


“The act makes no distinction between cases where that relationship 
(employer and employee) is created by a contract made in New Jersey 


and a contract made in another state. . . . We find no evidence in 
this case of any term in the New York contract that prohibits the ap- 
plicability of the New Jersey statute. . . . It is open to the employer 


under the New York contract to prevent the operation of Section 2, if 
he wishes, by notice; if he fails to give that notice, and undertakes to 
perform the contract in New Jersey, he voluntarily subjects himself to 
our law and is governed by it.” 





20 Galveston, H. & S. A. Ry. Co. v. Wallace, 223 U. S. 481, 490 (1912): “Where 
the statute creating the rights provides an exclusive remedy, to be enforced in a 
particular way, or before a special tribunal, the aggrieved party will be left to the 
remedy given by the statute which created the right.” In Lehmann v. Ramo Films, 
Inc., 92 Misc. 418, 155 N. Y. S. 1032 (1915), action was brought in New York under 
the New Jersey compensation act; it was held that this action could not be brought 
in New York, as the New Jersey act provides that the action shall be brought in the 
New Jersey courts. Accord: Slater v. Mexican Nat. R. Co., 194 U. S. 120 (1904); 
Erickson v. Nesmith, 4 Allen (Mass.) 233 (1862); Lowry ». Inman, 46 N. Y 119 
(1871); Russell v. Pac. Ry., 113 Cal. 258, 45 Pac. 323 (1896); Young v. Farwell, 139 
Ill. 326, 28 N. E. 845 (1891): Finney v. Guy, 111 Wis. 296, 87 N. W. 255 (1901). 
Cf. WorkMEN’s Comp. Act or VERMONT, ACTS 1915, ch. 164, § 42. 

2 86 N. J. L. 436, 92 Atl. 85, 94 Atl. 85:(1914). 
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A dissenting opinion held that the law which controls a con- 
tract is the Jaw which the parties intended or may be presumed 
to have intended, and that there was no finding by the 
trial court that the parties intended the New Jersey act to apply. 
This would not seem sound in view of the fact that that act ex- 
pressly establishes a rule of presumption of the intention of the 
parties to contracts under regulation of that act. 

In Johnson v. Nelson™ the plaintiff had been engaged by the 
defendant in Minnesota and had been injured in Wisconsin, the 
compensation act of which state the defendant had accepted. The 
action before the court was one at common law for a tort. Judg- 
ment was rendered for the defendant on a motion on the ground 
that the remedy provided by the compensation act of Wisconsin 
excluded the right to bring a common-law action for tort and that 
the law of Wisconsin controlled the rights of the parties. 

If the employee seeks recovery under the common law of the 
state of injury in the absence of any act there rather than under 
the compensation act of the state of contract, this statute cannot 
be interposed as a bar. To permit this would conflict with the 
established rule that in matters of tort the lex loci delicti governs. 
If after recovery of such common-law damages, he then also sought 
compensation under the act of the home state, he would be pre- 
cluded by the universal provisions of the compensation acts which 
make the right to compensation and to damages alternative and 
reciprocally exclusive. So long as the right to compensation be 
assumed to have been created for an injury received abroad, it 
seems difficult to believe that such provisions would be held ap- 
plicable only to common-law actions prosecuted or recovery ob- 
tained at home. If he first sought and obtained compensation 
under the act of the state of the contract, and then sued for dam- 
ages under the common-law of the state of the injury, a situation 
would arise in which there would be no statutory declaration 
against a double recovery. The remedy which the employee would 
then be seeking could not be affected by the statute law of an- 
other state, where the contract happened to have been made. At 
least three types of cases are analogous. In ordinary insurance 
contracts against accident or death, the prior receipt of insurance 





% 128 Minn. 158, 150 N. W. 620 (1915). Accord: Pendar v. H. & B. Amer. Mach. 
"Co., 35 R. I. 321, 87 Atl. 1 (1913). 
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is no defense to the defendant sued by the insured in tort,” nor is 
the insurer subrogated to the rights of the insured against the tort- 
feasor.“ On the other hand the prior receipt of damages is not a 
defense to the insurer in an action by the insured on the policy.” 
This rule, however unsatisfactory its reasoning be regarded, is 
firmly established and has been carried over into the law of com- 
pensation. It has been held in a number of well-considered cases 
that as damages and compensation are of utterly different nature, 
the prior receipt of one is no defense either to employer or tort- 
feasor in an action for the other.* In each of these types, really 
only variations of the same principle, the insured (the employer) 
and the tortfeasor are different persons; but in the case now under 
consideration the second proceeding is against the same person. 
Here the rule against double recovery from the same person for a 
single loss should be held to apply. It is true that compensation is 
a remedy based upon the contract and damages remedy for tort. 
Nevertheless the employee has suffered but a single injury, and he 
or his dependents are now seeking a double recovery from the 
same person, who should not be required to respond twice. No 
decisions on this point have been found.” 





% Nussbaum »v. Trinity, etc. Ry. Co., 149 S. W. 1083 (Tex. Civ. App.) (1912); 
Harding v. Townshend, 43 Vt. 536 (1871); L. E. & W. R. Co. v. Falk & P. Ins. Co., 
62 Ohio St. 297, 56 N. E. 1020 (1900); Clune v. Ristine, 94 Fed. 745 (1899); West. & 
Atl. R. Co. v. Meigs, 74 Ga. 857 (1885); Sherlock v. Alling, 44 Ind. 184 (1873); Hay- 
ward v. Cain, 105 Mass. 213 (1870). 

* Mobile Life Ins. Co. v. Brame, 95 U. S. 754 (1877); Conn. Mut. Life Ins. Co. 
v. N. Y., N. H. & H. R. Co., 25 Conn. 265 (1857); 1 Cootey, BrrEFs ON THE LAw 
OF INSURANCE, 3904-3905; SHELDON, SUBROGATION, § 239. 

% AEtna Life Ins. Co. v. J. B. Parker & Co., 30 Tex. Civ. App. 521, 96 Tex. 287 
(1903). 

% Perlsburg v. Muller, 35 N. J. L. J. 202 (1912); Newark Pav. Co. v. Klotz, 85 
N. J. L. 432, 91 Atl. ot (1914); Jacowicz v. Del., L. & W. R. Co., 87 N. J. L. 273, 
92 Atl. 946 (1915); Biddinger v. Steininger-Taylor Co., 25 Ohio Dec. 603 (1915). 

27 But cf. Roundsaville v. Central R. Co., 87 N. J. L. 371, 374, 94 Atl. 392 (1915): 
“Tf it be said that the Pennsylvania law may provide a different scheme of compen- 
sation, and that the effect of our decision may be to allow a double recovery, we can 
only say that questions of that kind had better be dealt with as they arise, and in 
the light of the exact scheme of compensation that may be involved. It is enough 
for the present to say that recovery of compensation in two states is no more illegal, . 
and is not necessarily more unjust than recovery upon two policies of accident or life 
insurance.” 

The court, however, fails to distinguish between the theory expressed in actions 
arising upon ordinary life and accident policies that no exact monetary value can be 
set upon life and limb (see notes 23, 24, and 25, supra), and the theory of compensa- 
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If there are optional acts in both states there could be no re- 
covery under both acts. Not only would this be a situation for 
the application of the rule against double recovery, but the matter 
would be res adjudicata. The recovery already had must have 
been based on a finding that the contract of employment brought 
in question in the second proceeding was made in contemplation 
of one of the two statutes; a second recovery under the other statute 
would have to be based on a contrary holding which would be a 
denial of full faith and credit under the Fourth Amendment of the 
federal Constitution.”* If the second court should find there were 
two different contracts of hire between the same parties, there 
would not necessarily be a denial of full faith and credit, but the 
rule against double recovery, even under separate rights, would 
apply. The result should be the same whether one or both of the 
statutes are compulsory. 


B. THe Computsory STATUTES 


The acts of some few American states impose the obligation to 
pay compensation irrespective of any actual or presumed consent. 
The nature of compensation is not changed by the mere fact that 
it becomes payable solely by fiat of law and irrespective of the 
consent of the parties to the contract of hire; it is still insurance. 
As the overwhelming majority of the acts are optional, it is to be 
expected that there should be but few decisions on this question 
under the compulsory acts. Although the British act is of this 
latter type the decisions under it afford no help, as they hold that 
the act was not intended, by its terms, to have extraterritorial 
effect. In Hicks v. Maxton” an English resident was taken by 
her English employer under a contract made in England to work 
in France and was there injured. It was held that there was 
nothing in the contract to show that the parties intended the law 





tion for the ascertained economic loss of money wages only. The second recovery at 
most could only be of the percentage of wages not covered by the statute under which 
the first recovery was had. 

28 Fauntleroy v. Lum, 210 U. S. 230, 237 (1908): “‘A judgment is conclusive as to 
all the media concludiendi ... . ; and it needs no authorities to show that it cannot 
be impeached either in or out of the state by showing that it was based upon a mis- 
take of law.” Accord: Amer. Express Co. v. Mullins, 212 U. S. 311, 314 (1908); Sis- 
tare v. Sistare, 218 U. S. 1 (1910); Spencer v. Brockway, 1 Ohio 259 (1824). 

29: B. W. C. C. 150 (1907). 
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of England to govern and that therefore there could be no recovery 
under the act. In Tomalin v. S. Pearson & Son* both parties to 
the contract were English residents, and the deceased was sent out 
from England to work at Malta and was there killed. It was held 
that the act does not operate abroad and the decision turned on 
the construction of the act. None of these cases discuss the extra- 
territorial power of the legislature. 

The New York courts, however have gone squarely on record in 
support of a right to compensation under the compulsory act of 
that state by reason of injury received abroad in the course of 
employment under a contract of hire made in New York. In 
Matter of Post v. Burger & Gohlke* the employer and employee 
were both citizens of New York and the contract was made there; 
the plaintiff suffered injuries while at work in New Jersey, and a 
recovery of compensation under the New York act was sustained 
by the Court of Appeals, in whose opinion it was said: “It is well 
settled that the legislature has the power, in a case like that now 
under consideration, to compel a contract between employer and 
employee that is extraterritorial in effect.” All the arguments in 
favor of the compensation as against the common-law system were 
rehearsed, and the decision was based on the conclusion that the 
statute becomes a true term of the contract of hire. The effect of 
the act was explained thus: 


“The act, in view of its humane purpose, should be construed that 
in every case of employment there is a constructive contract, general in 
its terms, and unlimited as to territory, that the employer shall pay as 
provided by the act for a disability or death of the employee as therein 
stated. The duty under the statute defines the terms of the contract. 
. . . If the relation between the employer and employee is contractual 
the contract should be construed as binding upon both parties thereto 
without limitation as to territory the same as all ordinary contracts, 
based upon mutual agreement independent of statutory duty.” 





30 too L. T. 685, 2 B. W. C. C. 1 (1909). Accord: Schwartz v. India Rubber, etc. 
Co. [1912] 2 K. B. 299, 5 B. W. C. C. 390. 

3 216 N. Y. 544, 111 N. E. 351 (1916). But cf. Gardener v. Horseheads Con- 
struction Co., 171 App. Div. 66, 156 N. Y. Supp. 899, holding that where a New 
York contract contemplated work entirely outside the state it was not within the 
New York act, and there could be no recovery of compensation for injury suffered in 
‘Pennsylvania. The decision was based upon the assumed intention of the legislature, 
payrolls on jobs outside the state not being used as a basis for computing the em- 
ployer’s insurance premiums. 
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In the earlier case of Spratt v. Sweeney & Gray Co.,® there was 
a similar holding based principally on the argument also stated in 
the Post Case, that as the cost of insurance under the act to any 
given New York employer is determined by considering all the 
employees and the total of their wages, and not merely those em- 
ployed in New York, the act therefore may have the effect claimed 
for it as to disability and death suffered abroad. The argument is 
not entitled to weight beyond the field of determining the inten- 
tion of the legislature, for the problem here is one of legislative 
power. A dissenting opinion in the Spratt Case was based on the 
statement that the recovery sought was in the nature of a tort 
and that the act was not intended to operate extraterritorially. 
It was said that: “The liability created by the act is thus imposed 
by law upon the parties, so that the contract, if any there be, is 
one not freely entered into, such as is the ordinary contract of 
insurance. The act is a compulsory one in this state.” 

In Gooding v. Oit,* an action under the optional act of West 
Virginia, there is a dictum: ‘Where the statute compels submis- 
sion by the employer and employee, there is no contract, as a general 
rule, enforceable outside of the state.” 

Where the common law or the compensation act of the state of 
injury is considered, in addition to the right to compensation for 
injury abroad under the result reached in the Post Case, the result 
should be the same as under an optional act. The employee or his 
dependents could not be deprived of rights acquired under the law 
of the state of injury by reason of the fact that rights had also 
been acquired under the law of the state where the contract was 
made. But rights could not be asserted under both to the double 
loss of the employer; recovery of compensation or damages would 
bar any attempt at further recovery. Again, there are no reported 
decisions. 

The theory of the Post Case is that the legislature has power to 
compel a contract between employer and employee to which there 
shall be no territorial limits.* It is submitted that although the 

% 168 App. Div. 403, 153 N. Y. Supp. 505 (1915). 

% 87S. E. 862 (W. Va.) (1916). 

% In the Post Case the court also relied on cases arising in the maritime law, 
wherein the law of the place of the making of the contract is held to be controlling, 


even to the granting of a remedy. These decisions are clearly not in point; they ‘ 
merely hold that the law obtaining on a vessel is the law of its home port, the vessel 











WORKMEN’S COMPENSATION FOR INJURY ABROAD 631 


decision for the plaintiff (employee) was correct, this conception of 
the relation between the parties is unsound, for a “contract” 
imposed by law is no contract at all. An optional act becomes 
truly a term of the contract; but the consensual act of the parties 
in making the contract of hire cannot be held a consent to the 
compulsory act itself. On this point there has been no aggregatio 
mentium.® To reply that the law will presume that every contract 





being inaccurately termed “floating territory” of the flag it flies. Under these deci- 
sions a remedy exists under the home law for an injury suffered on board the vessel 
wherever she may happen to be at the time. The rule is confined to maritime law. 
Cf. Crapo v. Kelly, 16 Wall. 610 (1872); McDonald v. Mallory, 77 N. Y. 546 (1879); 
Schweitzer v. Hamburg-A. P. A. G., 78 Misc. 448, 138 N. Y. S. 944 (1912); Edwardsen v. 
Jarvis Light Co., 168 App. Div. 368, 153 N. Y. Supp. 391 (1915). In Foley ». Home Rub- 
ber Co., 89 N. J. L. 474, 99 Atl. 624, the widow of a traveling salesman recovered com- 
pensation under the New Jersey act for the death of her husband upon the Lusitania. 

% The People ex rel. Dusenbury v. Speir, 77 N. Y. 144 (1879). The court was 
called upon to decide whether the judgment for the enforcement of which these stat- 
utory proceedings were instituted was founded upon contract, express or implied, 
or resulted from a suit which had for its cause of action a claim for damages, for the 
non-performance of a contract. The judgment in question had been rendered upon 
the finding of a fraudulent procuring and withholding of money. The court below 
upheld such statutory proceedings. The Court of Appeals reversed this holding on 
the ground that there was no contract, express or implied, saying (page 150): 

“On the contrary we think that the express contract referred to in the statute is 
one which has been entered into by the parties, and upon which if broken an action 
will lie for damages, or is implied, when the intention of the parties if not expressed 
in words, may be gathered from their acts, and from surrounding circumstances; and 
in either case must be the result of the free and bond fide exercise of the will, produc- 
ing the ‘aggregatio mentium’; the joining together of two minds, essential to a con- 
tract at common law. There is a class of cases where the law prescribes the rights 
and liabilities of persons who have not in reality entered into any contract at all with 
one another, but between whom circumstances have arisen which make it just that 
one should have a right, and the other should be subject to a liability similar to the 
rights and liabilities in certain cases of express contract. Thus, if a man has obtained 
money from another, through the medium of oppression, imposition, extortion, or 
deceit, or by the commission of a trespass, such money may be recovered back, for 
the Jaw implies a promise from the wrongdoer to restore it to the rightful owner, 
although it is obvious that this is the very opposite of his intention. Implied or con- 
structive contracts of this nature are similar to the constructive trusts of courts of 
equity, and in fact are not contracts at all’; and on page 151: “The court below ex- 
pressly puts the obligation upon the mere authority of the law, and makes a contract 
‘by force of natural equity.’ The learned judge says: ‘the law implied a promise to 
pay over, as the judgment directed that to be done.’ So obligations are created in 
consequence of frauds or negligence, and in either case the law compels reparation, 
and permits the tort to be waived, but there is no contract. That can only come 
from a convention, or agreement of two, not by the option, or at the election of one. 
In the case before us there is not even an election, for the complaint states no con- 
tract, nor charges any assumpsit.” 
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of hire made in a state where there is a compulsory statute is made 
in contemplation of that statute, or that the law will not permit 
the parties to show that their contract expressly repudiates the 
act, begs the question. A compulsory act cannot in any true sense 
be a part of the contract merely by reason of its existence upon 
the statute books, but can only impose an obligation, law-created, 
upon the fulfilment of the conditions stated. Once concede that 
there is a true contract for extraterritorial operation of the 
law, and the difficulty is avoided, the remedy clear on the sound 
reasoning of the cases previously discussed under the optional acts. 
But in truth there is no contract, no agreement. 

Cases arising under the common-law doctrine of assumption of 
risk before compensation acts had been thought of in common- 
law countries furnish an interesting analogy to the present prob- 
lem. That defense was commonly, and by some courts still is, 
considered a matter of implied but real contract. The similar 
defense of the common employment may be considered with this. 
If these defenses were truly matters of contract, the rights arising 
out of an injury to an employee would be controlled by them wher- 
ever the injury was received, if the law of the place of the contract 
were deemed the governing law. Thus for an injury received in 
state A. by an employee working under a contract made in state B.., 
one should look to the law of B. for the existence of these rights as 
determining their extent and applicability as defenses. To answer 
that the common-law action for personal injuries. is one sounding 
in tort and is therefore determined wholly by the lex loci delicti 
begs the question, which concerns supposedly affirmative defense 
arising as matters of contract. These cases, however, all hold that 
these defenses are not matters of contract, nor determined by the 
lex loci contractus. In Alabama Great Southern Ry. Co. v. Carroll ** 
the plaintiff entered the employ of the defendant in Alabama, 
where there was in force an employers’ liability statute, and was 
injured by the negligence of a fellow servant in Mississippi. He 
sued the railroad in Alabama relying upon that statute, and it was 
urged that by the contract of hire this act had become a part of 





% Narramore v. C. C. C. & St. L. Ry. Co., 96 Fed. 298, 301 (1899); C. B. & Q. R. 
Co. v. Shalstrom, 195 Fed. 725, 729 (1912); Seaboard Air Line 2. Horton, 233 U. S. 
492, 504 (1913); Railway Co. v. Ranney, 37 Ohio St. 665, 669 (1882). 

87 97 Ala. 126, 11 So. 803 (1892). 
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the contract, and that the rights and liabilities of the parties were 
to be dertermined by it. The court repudiated this notion flatly. 
The same question was presented in Kansas City, Ft. S.& M. R. Co. 
v. Becker,® except that here the action was brought in the state 
where the injury occurred. The court held that the action was to 
be governed by the law of the place of injury, saying: “It is true 
that the relation was created by contract, but the duty upon 
which the appellee relies to recover in this action, if it existed, 
was imposed by law, and arose from the relation, rather than 
from the contract.” In the Carroll Case the court said: “The 
courts of no other sovereignty can impute a damnifying quality 
to an act or omission which afforded no cause of action where 
it transpired.” 

The eminently sound principle of these cases, that law-imposed 
duties are not matters of contract to govern abroad the incidents 
of contractual relations, is equally applicable to the reasoning 
employed to sustain a recovery for injury abroad under a compul- 
sory compensation act. The duty to pay compensation was no 
more contractual, under the New York act considered in the Post 
Case, than the duty to provide safe facilities for work under an 
employers’ liability act. Further legislative encroachment upon . 
the old field of unrestrained contract is to be expected, and it can- 
not be worked out satisfactorily upon a basis of the survival of the 
legal philosophy which attempted to reduce all legal relationships 
and duties to those of contract. In this instance the archaism of a 
fictitious term of the contract of hire is unnecessary and confusing. 

In a recent case *® the Supreme Court of California held that the 
compulsory portion of the compensation act of that state was not 
intended by the legislature to give a remedy for injury or death 
abroad. The court also considered the question, here discussed, of 
the nature of the correlative rights and duties under such a com- 
pulsory act. The New York Court of Appeals had dodged the 
question by treating the matter as entirely one of contract; the 
California court held squarely and, we think, properly, that these 





88 57 Ark. 1, 39 S. W. 358, 53 S. W. 406 (1899). Accord: B. & O. S. W. Ry. Co. ». 
Jones, 158 Ind. 87, 62 N. E. 994 (1901); Indiana I. & I. R. Co. v. Masterson, 16 Ind. 
App. 323, 44 N. E. 1004 (1896); Dresser, Emptoyers’ Liasiiity, § 3; WHARTON, 
ConF.ict or Laws, § 478 b. 

39 North Alaska S. Co. ». Pillsbury, 162 Pac. 93 (Cal.) (1916). 
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rights and duties are not contractual, but are imposed by law upon 
the contractual status of employer and employe. It is only to be 
regretted that the statute was not found to intend an extraterri- 
torial effect, loosely speaking, in order that this court might also 
have considered whether such intention could successfully be 
worked out under our American constitutions. On the principal 
point the court reasoned thus: 


“The case is before us on rehearing. Our former decision, upholding 
the jurisdiction of the commission (to make an award for an injury 
abroad to an employee hired in California), was based on the theory 
that the workmen’s compensation law entered into and became a part 
of the contract of employment, and that, where such contract was 
made in this state, the statute fixed the rights of the parties with respect 
to any injuries arising out of the employment, wherever such ‘injuries 
might occur. 

“Upon further study, we are satisfied that this view is not tenable. 
The liability of the employer to pay compensation arises from the law 
itself, rather than from any agreement of the parties. The law operates 
upon a status, z.e. that of employer and employee, and affixes certain 
rights and obligations to that status. True, the relation of employer 
and employee has its inception in a contract, but, once that relation is 


‘created, its incidents depend, not upon the agreement of the parties, 


but upon the provisions of the law. Our decisions upholding the validity 
of this legislation have emphasized, and found support in the proposi- 
tion that the statute is one regulating the rights and obligations attach- 
ing to the status of employer and employee. . . . If the right to com- 
pensation rested upon contract, it would seem to follow that such right 
would exist only in cases of employment under agreements made after 
the passage of the statute. . . . It may well be said that the rights 
declared by an elective statute have their origin and sanction in the 
agreement of the parties to be bound by the statute. Under a compul- 
sory statute, however, the correlative rights and obligations are not 
founded upon contract. Nor do they correspond with the legal con- 
ception of a tort, since a liability is imposed without regard to the 
element of wrongdoing on the part of the person charged. The obliga- 
tion is to be defined as a statutory one, attached by law to a given 
status.” , 


If the reasoning of the Post Case be unsound and the obligations 
and rights be law-imposed, irrespective of consent, how can the 
result there reached be upheld? Sustaining the right to compen- 
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sation for injury abroad seems to substitute for our Anglo-Saxon 
territorial system one based upon or analogous to the personal 
theory that a citizen carries his law with him wherever he goes. 
This is pro tanto legislating for another jurisdiction. It would 
seem clear that our constitutions will not permit the legislature of 
one state to legislate for another, to impose rights and duties solely 
by reason of events occurring abroad; the territorial conception is 
too deeply ingrained. 

If the statute is in form and substance a genuine regulation of 
contracts subject to its sovereignty, the statute may then consti- 
tutionally be found to intend a recovery for injury abroad. The 
legislature may lawfully impose that right and duty upon those 
operating under a contract subject to that legislative power. The 
older line of cases at common law and under the employers’ lia- 
bility statutes, while sound, is not conclusive here. The law touch- 
ing these duties, or so-called defenses, was not a regulation of con- 
tracts, but an expression of positive duties for the breach of which 
recovery could be claimed only on the basis of tort, which is con- 
ceded to be a matter for the exclusive regulation of the jurisdiction 
wherein the defendant’s responsible act or omission took place. 

Of the compulsory acts now in force in the United States, that 
of Washington,” by its express terms is confined to injuries suf- 
fered within that state. The California act has been noted. The 
Ohio act “4 seems to be a genuine regulation of contracts, as it 


provides that “every employee . . . who is injured . . . in the 
_course of employment, wheresoever such injury has occurred .. . 
shall be entitled to receive... from his employer. . . such 


compensation,” etc.; and it defines both employer and employee in 
terms of “any contract of hire, express or implied, oral or written.” 
The New York act ® is not so clearly in form a regulation of con- 
tracts, the only explicit reference to the contract of hire occurring 
in sect. 3 (9): ““‘Wages’ means the money rate at which the serv- 
ice rendered is recompensed under the contract of hiring in force 
at the time of the accident,” etc. In substance, however, the act 
could probably be construed as a regulation of contracts, and the 
decisions giving it extraterritorial effect thus supported. 





40 Laws rort, ch. 74, § 3. 
4. General Code, §§ 1465-68; Acts 1913, Senate Bill, 48. 
# Laws 10914, ch. 41. 
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The notion of a compulsory statute as a contract cannot satisfy 
us in this day; the new and growing categories of law-imposed 
duties cannot be twisted into the older and simpler classifications 
of contract and tort. On the other hand legislatures cannot substi- 
tute personal for territorial law. Fortunately we may support the 
imposition of the new duties for injury and death suffered in an- 
other jurisdiction as a regulation of contracts. Due process is not 
defeated by the legislature imposing on contracts subject to it the 
samé duties and rights, as incidents to acts abroad, that are law- 
fully imposed as incidents to the same acts occurring within the 
geographical limits of its sovereignty. Whatever be the reasoning 
employed, other courts will doubtless reach the same result as did 
the Court of Appeals of New York. 

Reverting to the general situation already discussed of ‘“con- 
flict” between the remedies of the state of contract and the reme- 
dies of the state of injury, it is clear that the compulsory or optional 
character of one or both of the statutes cannot affect the limita- 
tion of the single recovery. If both statutes are optional, the 
similarity of remedies offered might conceivably permit the ap- 
plication of the lex loci contractus; but as it is difficult to conceive 
of one jurisdiction refusing to hold supreme its declared legislative 
policy, this would undoubtedly be found to apply, on the theory 
already advanced in support of the control by the optional act of 
the state of injury as against the common law of the state of the 
contract. If the first statute is compulsory the duty under it can- 
not be set aside, though it continues everywhere, by an optional 
or compulsory act in the jurisdiction of the loss; alternative reme- 
dies exist, both of which may not be enforced for a single loss. 

Ernest Angell. 


CLEVELAND, OHIO. 





HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 











SUBSCRIPTION PRICE, $2.60 PER ANNUM 85 CENTS PER NUMBER 








Editorial Board 


Lioyp H. Lanpau, President DEAN G. ACHESON, Treasurer 
TuHEoporeE A. LicHTNER, Note Editor Haroip J. Lasx1, Book Review Editor 
Ratpo W. Pyte, Case Editor .ArtHur R. Lewis 
Paut P. CoHEN Huco Mownnie, Jr. 
Irvin H. FATHSCHILD CiiFTon MurpHy 
James A. Fow er, Jr. GrEorGE E. OsBoRNE 
JoHN HANNA ArtHur D. PLATT 
Cartes P. Houca, Jr. Harotp F. REINDEL 
J. LeRoy LAFrEerty STANLEY W. SCHAEFER 
CHARLES M. TuHorpP, JR. 








TERMINATION OF AGENCY BY War. —In Tingley v. Mueller, [1917] 
2 Ch. 144, the plaintiff as purchaser of a: leasehold brought action for a 
declaration that an agreement of sale of June 2, 1915, had been dissolved 
by act of defendant, vendor, in becoming an alien enemy. The defend- 
ant, a German by birth and unnaturalized, resided for many years in 
England. On May 20, 1915, he executed a power of attorney by which he 
appointed his solicitor, White, his attorney, to sell his house. The power 
was declared to be irrevocable for twelve months. On May 26 defendant 
started for Germany by government permit. Under the power of-attor- 
ney the premises were sold to the plaintiff a week later. The Court of 
“Appeal held that there was sufficient evidence that defendant reached 
Germany before the sale; that before the sale, therefore, he became “an 
alien enemy”’ by residence in Germany; that the power of attorney, hav- 
ing been given by defendant at a time when he was not an alien enemy, 
being irrevocable, was not terminated by his becoming an alien enemy; 
that the agreement did not involve any intercourse with the enemy and 
was not, therefore, within the prohibition of the common law or of the 
Trading with the Enemy Proclamation, or Acts; and that the plaintiff 
was not entitled to have the agreement rescinded. 

It is unnecessary to discuss the more difficult questions in regard to 
the irrevocability of a power coupled with an interest.' It is sufficient 
to note, that, if the court rested its decision that the power was irrevocable 





. 1 See Hunt v. Rousmanier’s Adm., 8 Wheat. (U. S.) 174; Walsh v. Whitcomb, 2 
sp. 565. 
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upon the ground of the principal and the agent so contracting, its deci- 
sion is not sanctioned by the American, and probably not by the English, 
cases. The principal may have the power without the right to revoke. 
He may be able to prevent the agent involving him with third parties, 
though he must respond to the agent in damages for breach of contract 
of employment. And if irrevocability of the power was based on the 
theory that the interest.of the attorney in the commission from the sale 
of the property rendered it a power coupled with an interest, this part 
of the decision is also contrary to the American and English authorities.* 
We reach, then, the question of the effect of war on the existence of a 
revocable power of attorney. The authorities in the United States hold 
that a power of attorney given by a resident of one belligerent nation to 
a resident of an opposing belligerent nation is void because of the inter- 
course with the enemy involved.‘ If such a power be given before hos- 
tilities, or if a power be given between residents of the same country and 
during war the principal or agent changes his residence to the country of 
an opposing belligerent, the termination of the power depends according 
to one line of cases, upon theconsent of the parties expressed or presumed.° 
In the absence of express consent if the continuance of the agency is 
against the interests of the principal the authority is terminated.’ But 
if it is for the interest of the principal that the relation continue there is 
no cessation of the agency.’ Another line of cases draws distinction be- 
tween agencies which require communication between the principal and 
the agent and those which do not. War suspends all intercourse be- 
tween residents (not necessarily between citizens) of two opposing bellig- 
erent countries, and it is therefore against public policy that the relation 
should continue after the outbreak of the war, provided it is contemplated 
in the particular agency that there should be communication between 
principal and agent. Where no such contemplation exists, however, the 
agency may continue. On this theory it has been held that agencies to 
collect debts survive the commencement of the conflict. However, one 
case at least seems to proceed upon the short ground that war terminates 
under all circumstances agencies between residents of enemy countries.° 
Between these conflicting theories it is not difficult to choose. The 
cessation of agency by war depends not upon the consent of the parties, 
but upon the broader ground of public policy. That policy forbids all 
intercourse between residents of opposing belligerent countries. If there, 





2 Chambers v. Seay, 73 Ala. 372; Walker v. Denison, 86 Ill. 142; Cloe v. Rogers, 31 
Okla. 255; Blackstone v. Buttermore, 53 Pa. 266. See Toppin v. Healey, 11 WKLy. 
Rep. 466; MEecHEM, AGENCY, 2 ed., § 568. 

3 Taylor v. Burns, 203 U. S. 120; Toppin v. Healey, 11 WKLY. REP. 466. 

4 Insurance Co. v. Davis, 95 U. S. 425. 

5 It is to be noted that under this theory there would never be a revocation until 
the parties to the relation knew of the outbreak of hostilities. 

® Insurance Co. v. Davis, 95 U. S. 425. 

7 Williams v. Paine, 169 U. S. 55, 73, 74 (semble); compare Darling v. Lewis, 11 
Heisk. (Tenn.) 125. 

8 Ward v. Smith, 7 Wall. (U. S.) 447; Fisher v. Krutz, 9 Kan. 501; Rodgers v. Bass, 
46 Tex. 505; Robinson v. International Life Assur. Soc., 42 N. Y. 54. Compare 
Denniston v. Imbrie, 3 Wash. C. C. 396; Small’s Adm. v. Lumpkin’s Exr., 28 Gratt. 
(Va.) 832; Shelby v. Offutt, 51 Miss. 128; Buchanan v. Curry, 19 Johns. (N. Y.) 137. 
For the law of Germany see 17 Cot. L. REv. 660. 

® Howell v. Gordon, 40 Ga. 302. 
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were revocable agencies which offered by no possibility a necessity of 
communication between the parties to the relation, the distinction taken 
by some of the American cases cited above would be sound enough. But 
such a relation cannot be conceived. There is always the possibility that 
the principal may desire to revoke his authority, which of course requires 
communication. Furthermore the agent owes a duty of loyalty which 
may at any time require him to notify his employer of change in circum- 
stances affecting his powers. The best rule, therefore, is to regard war as, 
at once and without regard to the knowledge or consent of the parties, 
terminating the relation.!® 

The Court of Appeal further found that the contract was not within 
the mischief aimed at in the Trading with the Enemy Proclamation 
No. 2, dated September 9, 1914, and the acts of Parliament dealing 
with trade with the enemy, 4 & 5 Gro. V, c. 87 (1914), 5 GEO. V, c. 12 
(1914), and 5 & 6 GEO=V, c. 105 (1916). The judges reached this con- 
clusion on the ground that the purchase money when paid to the agent 
would not be transmitted to the principal in Germany, but would vest 
in the Public Trustee under Trading with the Enemy Acts of 1914 and 
1916.. The recent federal legislation approved October 6, 1917, known in 
this country as the “Trading with the Enemy Act” contains provisions 
resembling those of the English statutes. Trading with the enemy is de- 
clared unlawful and punished severely." The word “enemy” is defined 
in section 2(a@) as “any individual . . . resident within the territory 
. . . of any nation with which the United States is at war.” The words 
“to trade” are defined among other things to mean in section .2 (c) 
“enter into, carry on, complete, or perform any contract... .” And 
the prohibition of section 3 renders it unlawful “to trade . . . with, to, 
or from, or for, or on account of, or on behalf of, or for the benefit of, any 
other person, with knowledge, or reasonable cause to believe that such 
other person is an enemy. . . .” This legislation, as well as the English 
legislation, would seem to render invalid the agent’s contract in Tingley 





10 Baty AND MorcAan, War: Its ConpuctT AND LEGAL REsutts. London, 1915, 273. 
And see a decision of Conseil de Revision de Lyon, July 31, 1916; CLUNET, JoURNAL 
pu Droit INTERNATIONAL, vol. 44, 166. 

11 The material portions of this legislation for present purpose are contained in the 
Trading with the Enemy Proclamation No. 2, dated September 9, 1914, in which, after 
reciting (inter alia) that “it is contrary to law for any person resident, carrying on 
business or being in Our Dominions, to trade or have any commercial or financial 
transactions with any person resident or carrying on business in the German Empire or 
Austria-Hungary without Our permission,” it is declared (inter alia) as follows: 

Par. 3: “The expression ‘enemy’ in this Proclamation means any person or body of 
persons of whatever nationality resident or carrying on business in the enemy country, 
but does not include persons of enemy nationality who are neither resident nor carry- 
ing on business in the enemy country. . 

Par. 5: ““. . . We do hereby accordingly warn all persons resident, carrying on busi- 
ness or being i in Our Dominions — 

(1) Not to pay ~~ sum of money to or for the benefit of an Kaif 


“(9 ) Not to enter iene any commacecial, Seenciel or other contaact or « cbligation 
with or for the benefit of an pase 
ys arte whoever i in denies of the hie shall commalls aid, or + ht any id the 
aforesaid acts, is guilty of a crime . . .” 
2 Sections 3, 16. 
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v. Muller. It might be argued that as the property of an alien enemy is 
taken from him and vested’ in the alien property custodian,” that a 
contract made by an agent in his name is not a contract on behalf of him 
or for his benefit, but for the benefit of the government. But this is not 
true in either country, for the property is not permanently taken from 
the enemy, but merely held for him during the war, and then disposed 
of as Congress “ or the King by Order in Council may direct.” The 
alien enemy may or may not receive a penny of it. 

The principal case should, therefore, be decided differently if consid- 
ered solely from the point of view of war legislation in either the United 
States or in England. 





Errect oF War on Contracts. — War between states rather than 
between their subjects, as set forth in Rousseau’s “athletic-contest”’ 
theory of belligerency,! never seemed farther from reality than in the 
present war, so emphatically a struggle between peoples rather than 
between princes. In such a contest, whatever may be the amelioration of 
military practices, the old restrictions upon commercial intercourse per- 
sist with undiminished rigor. The most significant effects of war upon 
contracts are seen in its intrusion as an intervening circumstance mak- 
ing performance impossible, in its prohibition of trading and negotiating 
with enemies, in its postponing the remedy on executed contracts, and 
in its suspending or dissolving executory contracts.? 

The strict rule of the common law is that subsequent impossibility 
does not dissolve an express unconditional contract.2 The law, however, 
mitigates this harsh doctrine by recognizing implied conditions in many 
contracts where the contrary intention does not clearly appear in the 
contract.* It is a good defense if performance is made illegal by domestic 
law,® but, it seems, not if foreign law prohibits. It has been held that a 





8 United States Trading with the Enemy Act, 1917, § 6; 5 Gro. V, c. 12. 
4 Act of 1917, § 12 
% 5 GEO. V, c. 12, § 5. 


1 See Rousseau, Du Contrat Soctt, |. 1, c. iv; BORDWELL, Law or WAR BETWEEN 
BELLIGERENTS, 3. 

2 See TROTTER, LAw or ContTRACT DuRING War, 6. 

8 Paradine v. Jane, Aleyn, 26 (1647). See WaLp’s Pottocx, Contracts, 3 (WiL- 
LISTON’S) ed., 527. 

4 Horlock v. Beal, [1916] 1 A. C. 486. Lord Wrenbury, 525, makes this statement 
of the law: “When a contract has been entered into, and by a supervening cause be- 
yond the control of either party, its performance has become impossible, I take the 
law to be as follows: If a party has expressly contracted to do a lawful act, come what 
will — if, in other words, he has taken upon himself the risk of such a supervening 
cause — he is liable if it occurs, because by-the very hypothesis he has contracted to 
be liable. But if he has not expressly so contracted, and from the nature of the con- 
tract it appears that the parties from the first must have known that its fulfilment would 
‘ become impossible if such a supervening cause occurred, then upon such a cause occur- 
ring both parties are excused from performance. In that case a condition is implied 
that if performance becomes impossible the contract shall we ae binding.” Cf. 
Tamplin S. S. Co. v. Anglo-Mexican, etc. Co., [1916] 2 A. C. 3 

5 Chicago, etc. Ry. v. Hoyt, 149 U.S. 1 (1892); Taylor My Galawell, 3B. &S. 826 
(1863); In re Shipton, Anderson & Co., [1915] 3 K. B. 676. 

6 Tweedie, etc. Co. v. J. P. McDonald Co., 114 Fed. 985 (1902). 
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war between foreign nations, preventing performance of a contract, does 
not excuse performance.’ War generally, as an intervening event, is 
so evidently not within the contemplation of parties that the courts usu- 
ally find an implied condition to excuse performance. This resulting 
modification of the rule of Paradine v. Jane more nearly approaches equi- 
table considerations. The Supreme Court in the recent case of the 
Kronprinzessin Cecilie * has shown itself substantially in accord with the 
liberal position of the House of Lords in Horlock v. Beal. 

The general rule of American and British courts is that contracts made 
with alien enemies during war are illegal and void.’ The old common law 
distinguished between contracts and trading with the enemy, but this dis- 
tinction is now obsolete.!° A large part of the law about trading with the 
enemy was handed down by the early prize courts and belongs to the 
days when privateering was regular. Being accepted as precedent it has 
not been swept away. Nations no longer depend upon privateers as a part 
of their naval establishment. Thus one danger of embarrassment from 
. trading with the enemy has now disappeared. The continental publi- 
cists tend to the position that trading is legal after the outbreak of war, 
unless specially prohibited.“ Prior to the war German law forbade 
only trade with the enemy that amounted to treason.” The French 
practice during the Franco-Prussian war ® indicates an approximation 
to the English rule of de facto prohibition of trading on the outbreak of 
the war.* The common law has been declared and extended by statute 
during the present war by both the United States and Great Britain. 





7 Richards 2. ’reschner, 156 N. Y. Supp. 1054 (1915). Cf. Graves v. Miami S. S. 
Co., 29 Misc. (N. Y.) 645, 61 N. Y. Supp. 115 (1899). 

8 “Business contracts must be construed with business sense, as they naturally 
would be understood by intelligent men of affairs.” From opinion of Supreme Court, 
Kronprinzessin Cecilie, North German Lloyd, Clmt. v. Guaranty Trust Co., quoted 
by Conlen, “Impossibilities of Performance of Contracts,” 66 U. or Pa. L. REv. 28. 

9 The Rapid, 8 Cranch (U. S.) 156 (1814); The Sea Lion, 5 Wall. (U. S.) 630 (1866); 
Potts v. Bell, 8 D. & E. 548 (1800); Willison v. Patteson, 7 Taunt. 439 (1817) (Imma- 
terial that suit is brought after the war); Bristow v. Towers, 6 D. & E. 35 (1794). Cases 
on this and other points may be found conveniently in Scott, CASES ON INTERNATIONAL 
Law; Trotter, LAw or Contract DuRING War; and Jd., Law or Contract DurRING 
War, SUPPLEMENT. See WALD’s PoLLock, ConTRACTS, 3 (WILLISTON’S) ed. 427. 

10 The Anna Catharina, 4 C. Rob. 107 (1802). 

11 For summary of the conflicting views, see PHILLIPSON, EFFECT oF WAR ON Con- 
TRACTS, 53; 3 OPPENHEIM, INTERNATIONAL Law, 2 ed., § 101; and 4 HoLTzENDoRFF, 
HANDBUCH DES VOLKERRECHTS, § 87. See also 2 Rivier, Principes pu Droit DES 
GENS, 231. 

12 See WESTLAKE, INTERNATIONAL Law, Pt. II, 38. For a consideration of the prin- 
cipal provisions of German ordinances as to trading and contracts with the enemy see 
a series of articles by [C. H. Huberich] and Richard King in 59 Soticrror’s JOURNAL 
(London), 22, 39, 55, 70, 126, 378, 394, et seg. Seealso King, “The German Enemy Con- 
tract Annulment Ordinance,” 2 INTERNATIONAL LAw Notes (London), 5, and SPEYER 
AND HuseEricu, “De Noodwengeving van Let Duitsche Rijk” (THE HAGUvE, 1915). 
Quoted from note, C. H. Huberich, ‘German Laws Relating to Payments to Alien 
Enemies,” 17 Cot. L. REv. 653. 

13 See DESPAGNET, Cours DU Droit INTERNATIONAL PUBLIC, 540. 

M4 See BENTWIcH, LAW OF PRIVATE PROPERTY IN WAR, 48; 3 PHILLIMORE, INTER~ 
NATIONAL Law, 3 ed., 116 et seq. 

% Trading with the Enemy Act, October 6, 1917, U. S. Comp. Star.,§ 311514, 

Fed. 437. The prohibitions of this statute extend, in part at least, to enemy aie.” 

16 Trading with the Enemy Amendment Act, 1916, 5&6 Gero. V, c. 105. The 

Board of Trade is given comprehensive powers over contracts. § 2. ‘When it appears 








642 HARVARD LAW REVIEW 


So far the restrictions have been applied only to financial and commercial 
contracts, though the language of the prohibitions, taken literally, is 
broad enough to cover even a promise to marry an enemy alien. The 
Anglo-American law has recognized a few exceptions, notably in the case 
of licensed trade.!” Less important are the relaxations in favor of ransom 
bills 48 and contracts of necessity, especially by prisoners of war.!® Fol- 
lowing the Civil War certain American courts inclined to a rule which 
would prohibit only intercourse shown to be inconsistent with a state of 
war,”° but British opinion has not followed the American suggestion, and 
there seems little chance of any indulgence during the existing war. 

If a contract made before the war is executed, that is, wholly performed 
on one side, the remedy is suspended as to the alien enemy during the 
continuance of the war. This rule applies particularly to cases which 
only require the payment of money. The alien enemy has no standing in 
an American or British court, but the American courts, especially, regard 
the plea of alien enemy with scant favor. The fundamental principle 
is that the alien may not be an actor.* Recovery will be allowed against 
the alien if he has funds that may be attached. The rule of suspension is 
solely to prevent advantage to the enemy. The running of the Statute 
of Limitations is suspended during the period of the war.* Interest is 
generally not recoverable after the debt is due and payable, if war is 
going on.” It has been strongly urged that the whole rule as to the sus- 
pension of remedy on an executed contract has been changed by the 
Fourth Convention of the Hague Conference of 1907.% Certainly this 
was the intention of the German delegates who introduced the article, 
and their position has respectable support. The English view is that the 
subsection in controversy merely prohibits the military authorities in 
command of occupied territory from preventing access to the civil courts 





to the Board of Trade that a contract entered into before or during the war with an 
enemy .. . is injurious to the public interest, the Board may by order cancel or de- 
termine such contract either conditionally or upon such conditions as the Board may 
think fit.” See also Trading with the Enemy Proclamation, No. 2, of September 9, 
IQT4. 

17 The Hoop, 1 C. Rob. 196 (1799); Usparicha v. Noble; 13 East 332 (1811); Ken- 
sington v. Inglis, 8 East 273 (1807). See United States ». One Hundred Barrels of 
Cement, 27 Fed. Cas. 292 (1862). 

18 Goodrich v. Gordon, 15 Johns. (N. Y.) 6 (1818); Ricord v. Bettenhand, 3 Burr. 
1734 (1765). By statute, 22 Gro. III, c. 23 (1792), ransom contracts were made ille- 
gal and void. Under section 45 of the Naval Prize Act, 1864, 27 & 28 VIcT., c. 25, 
however, the Crown may, by Order in Council, allow British subjects to ransom their 
property. See Trotter, LAw or Contract DuriInG WAR, SUPPLEMENT, 20. 

19 Antoine v. Morshead, 6 Taunt. 236 (1815). ' 
20 Kershaw v. Kelsey, 100 Mass. 561 (1868). (Lease of plantation made during war 
held valid.) The famous opinion of Mr. Justice Gray contains an exhaustive examina- 

tion of authorities. 

21 Ex parte Boussmaker, 13 Ves. 71 (1806); Alcinous v. Nigreu, 4 E. & B. 217 (1854). 

2 See C. M. Picciotto, “Alien Enemies in English Law,” 27 YALE L. J. 167. 

% McVeigh v. United States, 11 Wall. (U. S.) 259 (1870). See also 31 Harv. L. 
REV. 470. 

*% Hangar v. Abbott, 6 Wall. (U. S.) 532 (1867). There are English dicta, contra. 

% Bean v. Chapman, 62 Ala. 58 (1878). 

% Fourth Hague Convention, 1907, XXIII (h). It is hereby prohibited “to declare 
abolished, suspended, or inadmissible the right of the subjects of the hostile party to 
institute legal proceedings.” The general subject of the Fourth Convention is Hos- 
tilities. See Hiccrns, HacuE PEACE CONFERENCES, 263 ef seq. 
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on the part of residents of that territory. The British opinion is probably 
shared in the United States. The old rule will doubtless stand through- 
out the war. 

Executory contracts, that is, contracts wholly unperformed, or in 
which something remains to be done, if made before the war, are sus- 
pended or not, according to the circumstances. As Mr. Justice Gray 
said in Kershaw v. Kelsey, modern commercial conditions demand that 
war shall not interfere with the incorporeal, any more than with the cor- 
poreal, private rights of belligerent subjects, save where the upholding of 
the right would add to the security or strength of the enemy during 
the contest. It is fundamental that contracts involving dealing with the 
enemy are dissolved,” unless the government waives its right in the 
premises.” Even a contract, with a neutral is dissolved if it involves 
trading with the enemy.” The principles of equity determine whether 
many contracts and relationships shall be deemed abrogated or sus- 
pended. Thus partnerships are generally dissolved by war,*° while mort- 
gages are suspended.* The circumstances of the particular case will de- 
termine whether an agency continues during the war.” If time is of the 
essence, a contract is dissolved.* If postponement of performance in- 
volves altering the contract itself, the contract is dissolved.* It is not 
true that inter arma silent leges, but it is undeniable that a long and bitter 
war makes for greater severity, even by the courts, in considering the in- 
terests of alien enemies. Particularly in case of contracts of affreight- 
ment and charter-parties, British courts are inclined to strictness in 
determining the rights of German charterers. The recent dissolution of a 
charter-party by the Court of King’s Bench in the case of Clapham S. S. 
Co. v. Handels-en-Transport-M aatschappij Vulcaan,® notwithstanding 
a clause of suspension in the contract, is only a stern application of the 
rule that no contract shall continue if it makes the enemy a more powerful 
antagonist. What one finds to deplore is the tendency to consider present 
enemies as foes in perpetuo, and to overlook that the prospective advan- 
tage to the defendant after the war will benefit an alien friend, not an alien 
enemy. 





27 Zinc Corporation v. Hirsch, [1916] 1 K. B. 541. Cf. Furtado v. Rogers, 3 B. & P. 
191 (1862). See ScnusTER, EFFECT OF WAR AND MorATORIUM ON COMMERCIAL 
TRANSACTIONS, 9. 

28 Clementson v. Blessig, 11 H. & G. 135 (1855). 

29 Esposito v. Bowden, 7 E. & B. 763 (1857). Cf. Duncan, Fox & Co. v. Schrempft 
& Bonke, [1915], 1 K. B. 365. 

30 Matthews v. M’ Stea, 91 a S. 7 (1875); Griswold ». Waddington, 16 Johns. (N. Y.) 
438 (1819). 

31 Dorsey v. Dorsey, 30 Md. a (1869). 

% Williams v. Paine, 169 U. S. 55 (1898); N. Y. L. Ins. Co. v. Davis, 95 U. S. 425 
(1877). 

3 N.Y. L. Ins. Co. v. Statham, 93 U. S. 24 (1876). For a summary of the insurance 
cases see WAMBAUGH, CASES ON INSURANCE, 651, note; and Scott, CAsEs ON INTER- 
NATIONAL LAw, 516, note. Marine-insurance policies and fire-insurance policies are 
generally held good against all losses except those due to the hostile acts of the forces 
of the country of the insurer. The problem as to the extent to which war affects the 
obligations on a life-insurance policy is complicated by the different views as to the 
nature of the contract of assurance. 

* Distington, etc. Iron Co..v. Possehl & Co., [1916] 1 K. B. 811. 

« % [1917] 2 K. B. 639. .See Recent Cases, page 661. 
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THE GROWTH OF ADMINISTRATIVE LAW IN AMERICA. — The most 
striking change in the political organization of the last half century is 
the rapidity with which, by the sheer pressure of events, the state has been 
driven to assume a positive character. We talk less and less in the re- 
strained terms of nineteenth-century individualism. The absence of 
governmental interference has ceased to seem the ultimate ideal. There 

_is everywhere almost anxiety for the extension of governmental functions. 
It is inevitable that such an evolution should involve a change in the 
judicial process. The administrative departments, in the conduct of 
public business, find it essential to assume duties of a judicial char- 
acter. Where, for example, great problems like those involved in gov- 
ernment insurance are concerned, there is a great convenience in leav- 
ing their interpretation to the officials who are to administer the act. 
They have gained in its application an expert character to which no 
purely judicial body can pretend; and their opinion has a weight which 
no community can afford to neglect. The business of the state, in fact, 
is so much like private business that, as Professor Dicey has empha- 
sized,! its officials need ‘“‘that freedom of action necessarily possessed by 
every private person in the management of his own personal concerns.” 
So much is at least tolerably clear. But history suggests that the rela- 
tion of such executive justice to the slow infiltration of a bureaucratic 
regime is perilously close; and the development of administrative law 
needs at each step to be closely scrutinized in the interests of public 
liberty.2, The famous Arlidge Case in England ? is a striking example of 
what the seventeenth century would have termed star-chamber methods. 
It was there decided by the highest English tribunal that when a gov- 
ernment department assumes quasi-judicial functions, the absence of 
express injunction in the enabling statute means that the department 
is free to embark upon what procedural practice may seem best to it; 
nor will the courts inquire if such practice results, or can by its nature, 
result in justice. In such an attitude, it is clear that what Professor 
Dicey has taught us to understand as the rule of law * becomes largely 
obsolete. If, as in the Zadig Case,° the Secretary of State may make 
regulations of any kind without any judicial tests of fairness or reason- 
ableness being involved, it is clear that a fundamental safeguard upon 
English liberties has disappeared. Immediately administrative action 
can escape the review of the courts, it is clear that the position of a public 
official has become privileged in a sense from which the administrative 
law of France and Germany is only beginning to escape. Nor is it likely 
that these issues have become significant merely in relation to abnormal 
conditions. American administrative law, in the sense of a law different 
in content from a mere law of public officers, goes back to the Ju Toy 
Case ® where a majority of the Supreme Court, perhaps somewhat doubt- 





1 31 L. Quart. REvV., 150. 

2 Cf. Pound; Address to the New Hampshire Bar Association, June 30, 1917. 

8 [1915] A. C. 120, and cf. Dean Pound’s comment in the address cited above. 

4 Toe Law oF THE ConsTITUTION [8 ed.], 179 f. It is interesting that as late 
as 1914 Professor Dicey still.retained his belief in the absence from England of any 
Droit Administratif. In 1915 he was already discussing its development. 

5 R. ». Halliday, [1917] A. C. 266. Cf. especially the dissenting opinion of Lord 
Shaw and cf. 31 Harv. L. REv. 296. ° United States v. Ju Toy, 198 U.S. 253. . 
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fully, held the courts powerless, in view of the Chinese Exclusion Act of 
1894, to review a decision of the Secretary of Commerce and Labor. But 
no one would object to action by a government department so long as as- 
surance could be had of absolute fairness in the methods by which a 
decision was reached; it was exactly the absence of those methods which 
constituted the source of grievance and disquiet in the Arlidge Case. 
A recent decision of the Supreme Court,’ very strikingly comparable 
with the issue in the English case, suggests that the Supreme Court will 
be careful of these safeguards, as, indeed, the due-process clause obvi- 
ously demands it must becareful. The Public Service Commission of New 
York ordered a gas company, after a hearing in which witnesses were 
cross-examined, testimony introduced, and the case argued, to provide 
gas service to a certain district. The company believed that, relative to 
the expenditure required, a sufficient return would not be had. It there- 
fore appealed on the ground that the order of the commission “was ille- 
gal and void in that it deprived the Gas Company of its property with- 
out due process of law and denied to it the equal protection of the laws 
in violation of the Fourteenth Amendment to the Constitution of the 
United States . . .”; and after the requisite intermediate stages the 
issue came before the Supreme Court on this single ground of error. 
Mr. Justice Clarke upheld the action of the Public Service Commission. 
He admitted, for the court, that the finding of an expert body such as the 
commission is final and will not be discussed again by the courts. Such, 
of course, has been the general practice of the Supreme Court; ® and, 
so far, the decision in no sense differs from the bearing of the opinion ren- 
dered in the Arlidge Case by the House of Lords. But there is at this 
point a significant departure. “This Court,” says Clarke, J.,° “will never- 
theless enter upon such an examination of the record as may be necessary 
to determine whether the federal constitutional right claimed has been 
denied, as, in this case, whether there was such a want of hearing, or 
such arbitrary or capricious action on the part of the Commission as to 
violate the due-process clause of the Constitution.” No one, it may be 
suggested, who studies the history of the due-process clause can deny 
that, on occasion, it has been sadly perverted from its original purposes. 
But here at least, and in the perspective here outlined, its value must be 
obvious even to those who are suspicious of the rigidity of a written 
constitution. The Supreme Court, as the learned judge points out, does 
not propose to go into issues probably better settled by the administra- 
tive tribunal; but it does, and rightly, propose to examine into the funda- 
mental questions of whether the means taken by that tribunal to attain 
its end were such as were, on the plain face of it, adequate to the securing 
of justice. That, of a certainty, is a safeguard to which the courts will 
more and more be driven with the expansion of administrative law. 
Under the Defense of the Realm Consolidation Act,’ for instance, the 
Secretary of State has just issued a regulation which prohibits publica- 





7 New York v. Public Service Commission, 38 Sup. Ct. Rep. 122. 

8 Baltimore & Ohio R. R. Co. v. Pitcairn Coal Co., 215 U. S. 481; Interstate Com- 
merce Commission v. Union Pac. R. R. Co., 222 U.S. 541. 

® New York v. McCall et al., 38 Sup. Ct. Rep. 122, 124. 

1's Geo. V,'c. 8. 








646 HARVARD LAW REVIEW 


tion of any pamphlet or book relating to the conduct of the war or 
the terms of peace without its previous submission to the censor who 
may prohibit such publication without the assignment of cause." That 
is to say that the merest and irresponsible caprice of a junior clerk may 
actually be the occasion of suppressing a fundamental contribution to 
our understanding of the war. So ridiculous a proceeding is at least 
prevented by this decision. It would have to be shown to the Supreme 
Court that the methods taken to secure the decision were such as to 
warrant it; and in so vital a thing as freedom of speech one may feel 
tolerably certain that the methods would be subject to close scrutiny. 
It has been the habit of past years to sneer rather elaborately at Bills of 
Rights. It may be suggested that, with the great increase of state ac- 
tivity which is clearly foreshadowed, there was never a time when their 
value will have been so manifest. The human needs that history has 
demonstrated to be essential must be put beyond the control of any 
organ of the state; that, and no more than that, is what we mean today 
by natural rights. Governmental power is a thing which needs at 
every stage the most careful regard; and it is only by judicial control 
in terms of those rights that the path of administration will become also 
the path of justice. 





THE EXTRATERRITORIAL FORCE OF A DECREE BY A Court oF Eguity.! 
— Though a court of equity having the person of the defendant before 
it might conceivably order him to act in any way it might see fit, and pun- 
ish him for failure to comply with the decree, this power is not under 
the settled rules of the conflict of laws, pushed to the extent of interfer- 
ing with the laws or property of a foreign sovereign. 

There is no interference, however, where the order is to refrain from 
action in a foreign jurisdiction by an injunction against either the com- 
mission of a foreign tort,” or the breach of a contract in foreign territory.* 
But relief in such cases has frequently been denied on the ground of in- 
expediency. Nor is there a fatal interference where the order calls 
for affirmative action within the territorial jurisdiction of the court issu- 
ing the order, even though compliance therewith may affect a foreign 
res. Thus a court of equity may order the defendant to account for the 
proceeds of foreign land,® or decree the conveyance of land outside its 





4 REG. 51. Cf. London Nation, December 8, 1917. 
2 Cf. W. WALLACE, LecturREs AND Essays, 213 ff. 


1 For former discussions of this problem see 23 Harv. L. REv. ; and Beale 

Bg sorser sory Se mom over Foreigners,” 26 Thee. L. REv. 283, a : 
exander v. Tolleston Club, rro IIl. 65; French v. Maguire, 55 How. Pr. (N. Y. 
471; Frank »v. Peyton, 82 Ky. 150. 4 ait daemastahs a 

* Western Union Tel. Co. v. Pittsburg, C. C. & St. L. Ry., 137 Fed. 435; Schofield 
v. Ry., 43 Ohio St. 571, 3 N. E. 907. 

* No. Ind. Ry. Co. ». Mich. Central Ry., 15 How. (U. S.) 233 (Foreign tort); Dela- 
ware L. & W. Ry. Co. v. New York S. W. Ry., 12 Misc. (N. Y.) 230 (Breach of contract 
in foreign territory). 

“ a omcges v. Ballard, 14 La. Ann. 362; Sullivan v. Kenney, 148 Iowa, 361; 126 

. W. 349. 
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jurisdiction,’ provided the law of the situs does not require the act of 
conveyance to be performed within the local jurisdiction.’ Here, too, 
relief may be denied on the ground of inexpediency.® 

But the rule against interfering with a foreign sovereign does preclude 
a court of equity from ordering affirmative action outside its jurisdic- 
tion.’ Thus there can be no specific performance of a contract perform- 
able abroad,'® and no abatement of a foreign nuisance." An apparent 
exception to this rule was developed in the Salton Sea cases.“ There 
the defendant constructed a canal intake in Mexico, which caused water 
to accumulate in Arizona and flood the plaintifi’s property in that state. 
The federal court sitting in Arizona, having personal jurisdiction over 
the defendant, enjoined it from further allowing the water to accumulate 
to the plaintiff’s injury. The decree manifestly called for affirmative ac- 
tion in Mexico as the only practicable means of compliance therewith. ' 
But the exception is apparent only,and not real. The decree was negative 
in form and might conceivably have been carried out by action wholly 
within Arizona. The circumstances that the only practicable means of 
compliance was by affirmative action in Mexico ought not be taken to 
oust the court of jurisdiction, so long as action in Mexico was not abso- 
lutely essential. 

A real exception, however, is indicated in Vineyard Land and Stock 
Co. v. Twin Falls Salmon River Land and Water Co.,¥ recently decided 
by the United States Circuit Court of Appeals, Ninth Circuit. The case 
involved the respective rights of the plaintiff and the defendant to water 
from an interstate stream. The defendant’s land was in Nevada, the 
plaintiff’s in Idaho. The court upheld a decree of the United States 
District Court of Idaho fixing the amount of water to which the defend- 
ant was entitled under its senior appropriation, and ordering the defend- 
ant to install in its irrigation ditches in Nevada automatic measuring 
devices, and refrain from using water without such devices. Apart 
from the question of jurisdiction, the propriety of the decree under the 
general common law rules as to water rights might well be questioned.“ 
But under the Nevada statute » regulating water rights, the order was 
quite proper on its merits as the only effective way of enforcing the 
statute. Since it is impossible for the defendant to comply with this 
decree in any way by action in Idaho, the reasoning on which the Salton 
Sea cases can be explained is not applicable. Here, then, is a case holding 
that a court of equity may, in order to prevent a domestic tort, order the 
defendant to take affirmative action in a foreign jurisdiction as the only 
efficient means of prevention. The objection that the defendant would 





6 Penn v. Lord Baltimore, 1 Ves. Sr. 444; Massie v. Watts, 6 Cranch {U. S.), 148. 

7 Waterhause v. Stansfield, 10 Hare, 254. 

8 Mariposa v. Garrison, 26 How. Pr. (N. Y.) 448. 

® People ex rel Van Dyke v. Colo. Central Ry., 42 Fed. 638 (Mandamus to compel 
operation of foreign railroad denied); Waterhause v. Stansfield, note 7, supra. 

10 Port Royal Ry. Co. v. Hammond, 58 Ga. 523. 

1 People v. Central Ry. Co., 42 N. Y. 283. 

12 172 Fed. 792. This case is not unsupported by precedent. Miller & Lux 2. Rickey, 
218 U.S. 258. 

3 245 Fed. 9. See Recent Cases, p. 652. 

“4 For the common law rules see Wie Water Ricuts (3 ed.), §§ 299, 300. 

1 REVISED LAws oF NEVADA, 1912, § 467 5. 
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have to go outside the jurisdiction of the court to comply with the 
decree is not fatal, for, as a practical matter, the defendant can install 
these meters as well by an agent as it could install them personally; in- 
deed, since the defendant is a corporation it would have had to employ 
the former method, had the decree been by a Nevada court. Nor ought 
the territorial sovereign of Nevada have a valid objection against inter- 
ference where the act is necessary efficiently to enforce his own laws. 
The case represents the culmination of a tendency evinced in the deci- 
sions of the federal courts for the past decade to disregard state lines 
when, in the interest of efficient administration of justice, it is necessary 
to do so. While the principle is undoubtedly contrary to classical 
thought on the subject, it should be welcomed by progressive jurists as 
a wholesome innovation. 

The court further upheld an order of the District Court of Idaho giv- 
ing the plaintiff the right perpetually to go upon the land of the defend- 
ant in Nevada for the purpose of inspecting the meters. This is not 
simply a decree in personam affecting a foreign res, but a decree im rem 
directed immediately against a res outside the jurisdiction of the court, 
and, therefore, wholly beyond its control. The order is objectionable 
not merely because there is an interference with a foreign sovereign, 
but because there is a total lack of power over the object which it seeks 
to bind.* It is quite impossible to support this part of the decree. 





INJUNCTIONS IN LABoR Disputes. — In the preceding number of this 
volume the principle of the balancing of interests was discussed in its 
relation to labor disputes.! A recent decision of the Supreme Court raises 
this question under slightly different conditions.? Officers of a labor union 
were enjoined from approaching the plaintiff’s employees whose employ- 
ment was at will, but who had contracted not to join a union while in 
the plaintiff’s employ. The court decides the case by presenting a di- 
lemma. To unionize the mines the defendant must either induce the 
plaintiff’s employees not to work for him and join the union, or else to 
join the union while in his employ. Both methods it brands as illegal. 
In pursuing the former the defendant would be committing an inten- 
tional injury to a business relation, existing only at will, and would be 
liable unless he could produce a justification.2 This is the common 
procedure of all strikes and the converse of inducing an employer to dis- 
charge non-union employees. The dictum of the opinion — for the de- 
cision goeg upon the second point — adopts the policy of those jurisdic- 
tions led by Massachusetts which allow no justification but the immediate, 





16 Such an objective was deemed fatal in the following cases: Proctor v. Proctor, 215 
Ill. 275, 74 N. E. 145 (Subjection of foreign land to payment of alimony); Carpenter 
v. Strange, 141 U. S. 87, 11 Sup. Ct. Rep. 960 (Invalidation of deed to foreign land); 
White v. White, 7 Gill & Johnson (Md.), 208 (Partition by sale of foreign land). 

1 31 Harv. L. Rev. 482. 
2 Hitchman Coal & Coke Co. v, Mitchell. 38 Sup. Ct. Rep. 65. See Recent Cases, 


p. 6 
3 


57: 
For a thorough analysis of the common law on this subject see GELDART, THE 
PRESENT LAW OF TRADE DISPUTES AND TRADE UNIONS. 
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individual self-interest of those who interfere with the relationship.‘ 
The more modern and, it is thought, the sounder view has been discussed 
before.® The decision, however, is put upon the ground that the de- 
fendant has committed a tort by inducing a breach of the plaintiff’s con- 
tract under the doctrine of Lumley v. Guy.6 The court truly says that 
persuading the men to agree to join is in substance persuading them to 
join, that damages are inadequate, because a repetition is threatened; 
therefore it concludes an injunction will issue. 

It is beyond dispute that a party to a contract has a right against 
the world that it shall not be disturbed.’ The common method of our 
law by which interferences with a property right are redressed is the 
payment of money damages. The extraordinary remedies do not issue 
as of right but are determined by the balance of administrative justice.® 
Assuming that this is such a contract as to give rise to a right im rem, and 
that the defendant has intentionally induced a breach of it, the only 
question is one of remedy. Every labor struggle is prompted by as much 
a desire for a greater share in the power of control as for the enjoyment 
of more wealth. While the law will not consider any earnestness of de- 
sire a justification for the interference with the property of another, 
neither should it grant to anyone a vested right in power, either political 
or economic. Sic utere tuo ut alienum non laedas does not mean that the 
existing power of one class to control another is inviolable. The right to 
supremacy cannot be decided on a@ priori grounds, if it is a justiciable 
question at all. As well might the court take evidence on the intrinsic 
worth of the Republican and Democratic policies and decide which 
party should be put inpower. Approaching, then, the question of extraor- 
dinary relief, the court is met on the one hand by the consideration that 
money damages will not prevent a repetition of the wrong, and on the 
other by the fact that injunctive relief will go beyond protection of the 
plaintiff’s property, and will decide in his favor the struggle for control. 


It is again a question of the balancing of interests. However regrettable ' 


it may be that the people have not expressed their will as to a method for 
the solution of this problem, it is none the less a problem which the 
courts cannot decide, and which it is not its duty to decide. It would 
seem, then, that a court of equity exercising its discretion to attain jus- 
tice should leave the plaintiff to the compensation granted by law and 
refuse a form of relief which would usurp the decision — or at least take 
sides — in a great social struggle because of an incidental injury to 
property. 





4 Walker v. Cronin, 107 Mass. 555; Plant ». Woods, 176 Mass. 492, 57 N. E. rorr; 
Pickett v. Walsh, 192 Mass. 572, 78 N. E. 753; Berry v. Donovan, 188 Mass. 353, 78 
N. E. 753. 

5 31 Harv. L. REv. 482. 

6 2E. &B. 216. 

7 Lumley v. Guy, 2 E. & B. 216. 

8 Richard’s Appeal, 57 Pa. 105; Wahl v. Cemetery Ass’n, 197 Pa. 197, 209, 46 Atl. 
913; Owen »v. Phillips, 73 Ind. 284, 288; Potter v. Street Co., 83 Mich. 285, 47 N. W. 
214; Dana v. Craddock, 66 N. H. 593, 595, 32 Atl. 757; Goodall ». Crofton, 33 Ohio St. 
271, 277; English v. Progress Co., 95 Ala. 259, 10 So. 134. See Georgia v. Tennessee 
Copper Co., 206 U. S. 230, 236. See also, contra, Bogni v. Perotti, 227 Mass. 152, 112 
N. E. 853; commented on in 30 Harv. L. REv. 75. 
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RECENT CASES 


AGENCY — TERMINATION OF AvTHORITY — WarR.— The defendant, an 
unnaturalized German, resident in England, being about to proceed to Germany 
executed a power of attorney appointing his solicitor his attorney to sell his 
house. The power of attorney was declared to be irrevocable for twelve 
months. A week later the defendant departed for Germany. There was 
evidence on which the court found that the defendant had reached Germany 
before the premises were sold to the plaintiff; under the power of attorney. 
The plaintiff as purchaser brings an action for a declaration that the agreement 
of sale had been dissolved by act of the defendant vendor in becoming an 
alien enemy. Held, that the power of attorney having been given by defend- 
ant at a time when he was not an alien enemy, being irrevocable, was not 
terminated by his becoming an alien enemy, and that the plaintiff was not 
entitled to have the agreement rescinded. Tingley v. Miieller, [1917] 2 Ch. 144. 

For a discussion of this case, see NOTES, p. 637. 


ALIENS — NATURALIZATION — ACTION TO CANCEL CERTIFICATE OF CITI- 
ZENSHIP. — The defendant entered the United States ignorant of the immigra- 
tion laws, and was not registered. He was unable, therefore, to file with his 
petition for naturalization a certificate of arrival, as required by section 4 of 
the Naturalization Act (34 Stat. at L. 596). The Iowa court, in which he 
sought naturalization, granted a certificate of citizenship in spite of this de- 
fect. This was a proceeding under section 15 of the Naturalization Act to can- 
cel the certificate of citizenship. Held, that the certificate should be cancelled. 
United States v. Ness, 38 Sup. Ct. Rep. 118. 

A proceeding under section 15 is a suit in equity to cancel the certificate “on 
the ground of fraud or on the ground that such certificate was illegally pro- 
cured.” The case depends on the construction of the phrase “illegally pro- 
cured.” The general rule of statutory construction is that, when there are 
general words following specific words, the general words must be confined to 
things of the same kind. See SUTHERLAND, STATUTORY CONSTRUCTION, §§ 268- 
281. Under this rule, it would seem that the certificate should not be set aside 
on the ground that it was “‘illegally procured,” unless the facts amounted to 
something so serious as to be analogous to fraud. The Iowa court was a court 
of general jurisdiction, upon which the Congress of the United States had con- 
ferred the full judicial power ‘‘to naturalize aliens as citizens of the United 
States.” The court should have refused citizenship, because of the failure to 
file a certificate of arrival. In re Liberman, 193 Fed. 301; In re Hollo, 206 Fed. 
852. See United States v. Ginsberg, 243 U.S. 472, 474. But cf. In re Page, 206 
Fed. 1004; In re Schmidt, 207 Fed. 678; In re McPhee, 209 Fed. 143. But sec- 
tion 15 does not provide for a general review of the action granting citizenship. 
The filing of the certificate of arrival was not a jurisdictional fact, and the 
granting of citizenship without it would seem not to be an illegality within the 
meaning of section 15. This was the view taken by the Circuit Court of Ap- 
peals. United States v. Ness, 230 Fed. 950. The case marks an interesting 
change in the attitude of the Supreme Court towards naturalization. Cf. Boyd 
v. Nebraska ex rel. Thayer, 143 U.S. 135. 


ARREST — ARREST BEFORE REQUISITION — VALIDITY UNDER FEDERAL Law. 
—A federal statute under the extradition clause of the Constitution provides 
that when the state having jurisdiction of the crime demands the fugitive, in 
due form, from the asylum state, ‘“‘it shall be the duty of . . . the State... 
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to which such person has fled to cause him to be arrested” (R. S. § 5278). 
Plaintiff was arrested on the belief that she was implicated in a recent murder 
committed in another state. Investigation showed that the belief was un- 
founded, whereupon the plaintiff was discharged. The police acted solely on 
telegraphic communication; no warrant had been issued, nor had the prosecut- 
ing state made requisition. The question before the Supreme Court was 
whether such arrest before requisition was contrary to federal law. Held, that 
no federal right was infringed. Burton v. New York Central, etc. R. Cb., 38 
Sup. Ct. Rep. 108. 

Qbviously the power of a state to arrest, within its borders, persons charged 
with having committed a crime elsewhere, arises not from any theory of authori- 
zation from another state, but from its own sovereignty, and is subject only to 
such duties and restrictions as it has empowered the federal government to 
impose. The statute in question makes it a duty to arrest when proper demand 
is made by the prosecuting state. But to imply from this a restriction that 
a state shall not arrest one under suspicion of crime committed in another state 
until the prosecuting state issues the papers of requisition is an unwarranted 
construction, and would seriously hinder the operation of interstate rendition. 
This was the only federal question involved; the decision is plainly right. At 
common law it has been uniformly held that arrest prior to requisition is 
legal. In re Fetter, 23 N. J. L. 311; Simmons v. Van Dyke, 138 Ind. 380, 37 
N. E. 973; State v. Taylor, 70 Vt. 1, 39 Atl. 447. In many states the matter 
is specifically regulated by statute. Ex parte Rosenblat, 51 Cal. 285; Ex parte 
Ammon, 34 Ohio St. 518; Malcolmson v. Scott, 56 Mich. 459. See 2 Moore, 
EXTRADITIONS AND INTERSTATE RENDITION, Appendix. 


BANKS AND BANKING — NATIONAL BANKS — ASSESSMENTS — APPLICATION 
oF PAYMENTS. — A receiver was appointed for the insolvent, A. National 
Bank, which owned bonds, then worth sixty-five cents on the dollar on the 
market. A 100-per cent assessment was levied by the comptroller. The 
shareholders agreed to an apportionment of the bonds. All shareholders, 
except defendant savings banks, were to purchase their allotments at 95 
cents on the dollar. Since defendants could not purchase such bonds they 
were to pay to the receiver the required advance over the market value, 7. e., 
30 cents on the dollar, on the bonds allotted to them. This advance payment 
was equal to 82 per cent of the assessment. After the agreement was carried 
out the assessment was withdrawn. An action is brought against the savings 
banks on a second assessment of 49 per cent. Held, that the defendants are 
not liable. Korbly v. Springfield Institution for Savings, 38 Sup. Ct. Rep. 88. 

Adopting the court’s view that there was a contract between shareholders 
by which the savings banks were bound to pay to the receiver 30 cents on the 
dollar on the bonds allotted to them, since neither the banks nor the receiver 
made any express application of the payment made, the court should construe 
the acts of the parties to determine what application was actually made. See 
21 Harv. L. REv. 623. But the real transaction appears to be a purchase of 
the bonds by those shareholders who had power, and a payment by all share- 
holders of 82 per cent of the first assessment. There is nothing denying the 
comptroller’s power to withdraw an assessment as to that part unpaid. See 
U. S. Rev. Strat. § 5151. The policy of the statute clearly favors such power. 
The comptroller has power to make successive assessments. Studebaker v. 
Perry, 184 U. S. 258. But the total liability of shareholders is limited to 100 
per cent. See U.S. Rev. Stat. § 5151. Therefore, an assessment of 49 per 
cent, after 82 per cent of the total liability was paid, was excessive and void. 


Cotor or TiTLE — Wuat Divests Cotor or TitLeE. — The owner of vacant 
land conveyed it to plaintiff by a valid warranty deed. Plaintiff was delin- 
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quent in payment of taxes, and a tax deed was issued to the county, which 
conveyed to defendant’s grantor. Thereafter plaintiff paid all the taxes and 
after seven years brought suit to clear his title. By statute, one “having color 
of title made in good faith to vacant and unoccupied lands” shall, having paid 
taxes seven years, be deemed the owner (1915 Rem. Coper, [Wash.] § 789). 
Held, that plaintiff had color of title, and judgment should therefore be in his 
favor. Bassett v. City of Spokane, 168 Pac. 478 (Wash.). 

It seems settled that if the writing under which color of title is claimed is 
adjudicated void in an action to which the claimant is a party, he no longer 
holds under color of title within the meaning of the short limitation statutes. 
May v. Sutherlin, 41 Wash. 609, 84 Pac. 585; Sholl v. German Coal Co., 139 Ill. 
21, 28 N. E. 748. It has also been held that color of title is divested by a sale 
of the land on execution. Wéilson v. Brown, 134 N. C. 400, 46S. E. 762. But 
where the claimant continues. to hold the land believing the sale invalid, it is 
not divested. Gaines v. Saunders, 87 Mo. 557. The theory underlying these 
decisions would seem to be that color of title remains, but that an adjudication 
or sheriff’s sale is prima facie evidence that the claimant does not hold in good 
faith. The test of good faith is subjective. Lee v. O’Quinn, 103 Ga. 355, 30 
S. E. 356. Therefore the prima facie case made out by the decree or sale is 
rebuttable by any proof that the claimant believed his deed was still valid, 
however unreasonably. Gaines v. Saunders, supra. In the May case, where 
the decision was expressly based on want of good faith, the court seems to havé 
thought the decree made out ‘a conclusive case, but as there was no rebutting 
evidence of good faith it cannot be taken as an authority to that effect. May 
v. Sutherlin, supra. So the distinction made in the principal case between in 
personam adjudications of title and judgments in rem, which seems to have no 
basis on principle, is not borne out by the decisions. In the principal case 
good faith was not in issue, but if it had been, then under this view plaintiff 
must have affirmatively proved good faith in order to prevail. 


ConFiict oF Law — Equity — ORDERING AFFIRMATIVE ACTION OUTSIDE 
THE JURISDICTION TO PREVENT A Tort WITHIN. — In a case involving the re- 
spective rights of the plaintiff and the defendant to water from an interstate 
stream, the United States District Court of Idaho ordered the defendant to 
install automatic measuring devices in its irrigation ditches in Nevada, and 
decreed that the plaintiff should have the right perpetually to go upon the 
defendant’s land in Nevada for the purpose of inspecting them. An appeal 
was taken to the Circuit Court of Appeals. Held, that the action of the District 
Court be sustained. Vineyard Land and Stock Co. v. Twin Falls Salmon 
River Land and Water Co., 245 Fed. 9. 

For a discussion of this case, see Notes, page 647. 


CONSIDERATION — WHAT CONSTITUTES CONSIDERATION — PERFORMANCE 
OF A PREEXISTING CONTRACT. — The daughter of the defendant was engaged 
to be married. The defendant promised her intended husband, that, if the 
marriage took place, he would pay his daughter an annuity. They were 
married, and the assignee of the husband and wife sued on the promise. Held, 
that he may recover. De Cicco v. Sweitzer, 58 N. Y. L. J. 633. 

The finding by the lower court of an intent to contract removes the possi- 
bility of a conditional gift. See Kirksey v: Kirksey, 8 Ala. 131. The beneficiary 
has the right to sue in New York. Lawrence v. Fox, 20 N. Y. 268; Buchanan 
v. Tilden, 158 N. Y. 109, 52 N. E. 724. The question in the case is the validity 
of the consideration. An act which the promisee is legally bound to perform 
is not valid consideration for the promise of a third person. Arend v. Smith, 151 
N. Y. 502,45 N. E. 872. But see Samuel Williston, ‘‘ Consideration in Bilateral 
Contracts,” 27 Harv. L. Rev. 503. However, in the present case the act 
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called for, marriage, was the joint act of the promisee and beneficiary. Although 
each was bound to the other, together they were not bound to anyone. In 
marrying, they performed an act which no one had a legal right to call upon 
them to do, and which, therefore, was good consideration. It is immaterial that 
the’ consideration did not move from the promisee. Rector, etc. of St. Mark’s 
v. Teed, 120 N. Y. 583, 24 N. E. 1014; West Yorkshire Darracq Agency v. 
Coleridge, [1911] 2 K. B. 326. There was, therefore, no necessity to make the 
parties out joint promisees, as the court attempted to do. 


CONSTITUTIONAL LAW— CONSTRUCTION OF CONSTITUTION— SCOPE OF 
Home RuLE AMENDMENT. — The Ohio constitution provides that “every white 
male citizen of the United States, of the age of twenty-one years . . . shall 
have the qualification of an elector, and be entitled to vote at all elections.” 
(Onto ConstiTuTION, Article V, § 1.) A constitutional amendment provides 
that “municipalities shall have authority to exercise all powers of local self 
government.” (Oxto Constitution, Article XVIII, § 3.) A city charter gave 
women the right to vote for municipal officers. Held, that the provision of the 
charter is valid. State ex rel. Taylor v. French, 117 N. E. 173 (Ohio). 

It has frequently been held that constitutional provisions concerning the 
elective franchise apply only to offices created by the constitution. Hanna v. 
Young, 84 Md. 179, 35 Atl. 674; State v. Hanson, 80 Neb. 724, 115 N. W. 294; 
Scown v. Czarnecki, 264 Ill. 305, 106 N. E. 276. Contra, Coggeshall v. City of 
Des Moines, 138 Iowa, 730; 117 N. W. 309; Allison v. Blake, 57 N. J. L. 6, 29 
Atl. 417. Cf. State v. Halliday, 61 Ohio St. 171, 55 N. E. 175. However, the 
court expressly disclaims resting its decision on that ground. The decision 
must then rest on the ground that the constitutional provision is not intended 
as an exhaustive statement of who may vote, though this does not clearly ap- 
pear. If that doctrine is sound, it is not perceived what limit there would be 
upon the legislature enacting state-wide woman’s suffrage. Both authority and 
sound reason would seem opposed to such a construction of the constitution. 
McCafferty v. Guyer, 59 Pa. 109. See COOLEY, CONSTITUTIONAL LIMITATIONS, 
7 ed., 902. It is generally held that the legislature may confer upon women the 
right to vote for members of a school board. State v. Board of Election, 9 Ohio 
C. C. 134, affirmed by a divided court, in 54 Ohio St. 631, 47 N. E. 1114; 
Belles v. Burr, 76 Mich. 1; Wheeler v. Brady, 15 Kan. 26. But this is because of 
the extensive powers given to the legislature in school matters, and goes no 
further. See State v. Board of Elections, supra, 138; State v. Adams, 58 Ohio St. 
612, 616, 51 N. E. 135, 136. Cf. Coffin v. Election Commissioners, 97 Mich. 188, 
56 N. W. 567. One more possible basis upon which the decision might rest is, 
that in so far as they conflict, the Home Rule amendment repeals the original 
provision of the constitution. It is improbable that this was the intent of the 
people in adopting the amendment. In 1912, the people of Ohio rejected state- 
wide woman’s suffrage by a vote of 336,000 to 249,000. It was again defeated 
in 1914 by a majority of 189,000. In 1917, a law giving the franchise to women 
in presidential elections was submitted to a referendum and defeated. Fur- 
ther, if this is a sound construction of the amendment, a city might extend the 
suffrage to lunatics, criminals, and minors, and conversely it might confine it 
to women. If the word “male” were stricken from the constitution, a city 
might still restrict the suffrage in municipal elections to men. Such a result 
can hardly have been contemplated. The decision is difficult to support either 
on principle or authority. 


CoNSTITUTIONAL Law — Due Process oF Law — FINALITY OF ORDER OF 
PuBLic SERVICE Commission. — The Public Service Commission of New York, 
after a hearing at which testimony was introduced and the case was argued, 
ordered a gas company to provide gas service to an outlying district. The lower 
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state court, acting on the theory that it had the authority to review generally 
the reasonableness of such orders, annulled the order. The Court of Appeals 
reversed the decision, and the case came before the Supreme Court of the 
United States on the assignment of error that the order of the commission de- 
prived the gas company of property without due process of law. Held, that 
there was no power in the court to substitute its own judgment for the deter- 
mination of the Public Service Commission as to what was reasonable under 
the circumstances of the case. People ex rel. New York Gas Co. v. McCall, 38 
Sup. Ct. Rep. 122. 
For a discussion of this case see Notes, page 644. 


CoRPORATIONS — ‘STOCKHOLDERS; RIGHTS INCIDENT TO MEMBERSHIP — 
UNREASONABLE REFUSAL OF A DIRECTOR TO CONSENT TO STOCK TRANSFER. — 
The articles of association provided that “‘no share shall be transferred without 
the consent of the directors.” The regulations stipulated that “the directors 
. . . determine the quorum” and that “in case of an equality of votes the 
chairman shall have a second or casting vote.” There were two directors; the 
one recognized as chairman executed a transfer of shares to the plaintiff, and 
called a director’s meeting to sanction the transfer and order the plaintiff’s 
name to be entered on the register. The other director refusing to attend, 
no meeting could be had. Plaintiff filed motion to compel the company to 
enter the transfer on the register. Held, that the company must enter the 
transfer. In re Copal Varnish Co., Lid. (1917) 2 Ch. 349. 

By-laws attempting to restrict the right to transfer stock are generally 
considered invalid. But such right may be limited by statute, or by restrictions 
incorporated in the charter. Kretzer v. Cole Bros. Co., 181 S. W. 1066 (Mo.); 
Steele v. Farmers’, etc. Telephone Ass’n, 95 Kan. 580, 148 Pac. 661. See 2 Cook, 
CorpPorATIons, 7 ed., §§ 408, 622d. See also 28 Harv. L. REV. 705. It has been 
considered, however, that a clause in a charter prohibiting transfer without 
the consent of the board of directors is invalid. See Johnston v. Laflin, 103 


U. S. 800, 803; N. Y. Oprntons oF ATTORNEY-GENERALS, 404, 405. A statute, 
providing specially that the agreement of association shall state “the restric- 
tions, if any, imposed upon the transfer” of stock, has been held to contemplate 
a restriction to the effect that no “shares. . . shall be . . . transferred without 


” 


the consent of three-fourths of the capital stock of the corporation.” Longyear 
v. Hardman, 219 Mass. 405, 106 N. E. 1012. In England such resfrictions are 
allowed when incorporated into the articles of association. See In re Joint 
Stock Discount Co., L. R. 2 Ch. App. 16. But even then, as is illustrated by 
the principal case, the power cannot be exercised capriciously. Shortridge v. 
Bosanquet, 16 Beav. 84; Moffatt v. Farquhar, L. R. 7 Ch. D. 591 (1878). 


Equity — PRocEDURE — MEANING OF “PaRTIES INTERESTED.” — Tes- 
tator devised property in trust, to pay a certain annual sum out of the income 
to his son and the son’s wife, and the survivor for life, the trust to terminate 
on the death of the survivor, and.the property to vest in the son’s issue, if any, 
or in the testator’s right heirs. Trustees were given power of sale. Executor, 
who was also a trustee, filed a petition for the sale of land in preference to per- 
sonalty for the payment of debts of testator, citing only the trustees, who an- 
swered, joining in the petition. Land was then sold. Statute requires that in 
such a proceeding “all parties interested” should be cited (1906, Miss. CopE, 
§ 2079). The son and his wife now petition, with substituted trustees, to have 
the decree and conveyance set aside. Held, that the petition be denied. Brick- 
ell v. Lighicap, 76 So. 489 (Miss.). 

The view of the court is that the trustees are the only parties interested, 
and that the beneficiaries and contingent devisees are sufficiently represented 
by them. But, it seems clear that the beneficiaries at least are directly inter- 
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ested in the result of the suit, as being the beneficial owners of the property in- 
volved, and hence should have been made parties to the proceeding. McIlroy 
v. Allsop, 45 Miss. 365; Cotton v. Coit, 88 Tex. 414, 31 S. W. 106. And the 
statute governing would seem to include equitable owners in the class of 
parties interested. Atkins v. Billings, 72 Ill. 597; Meek v. Spracher, 87 Va. 
162, 12 S. E. 397. For the trustees can hardly have more than legal title to the 
life estate, and hence cannot be considered sole parties in interest, to the exclu- 
sion of the present petitioners. Luguire v. Lee, 121 Ga. 624, 49 S. E. 834; 
Brown v. Richter, 25 App. Div. 239, 49 N. Y. Supp. 368. On the question as 
to the contingent devisees, there is more basis for the position of the court on 
the authorities. Barbour v. Whitlock, 4 T. B. Mon. (Ky.) 180; Baylor v. Dejar- 
nette, 13 Gratt. (Va.) 152. Contra, McDonald v. Bayard Savings Bank, 123 
Iowa 413, 98 N. W. 1025. 


EsTopPEL — SILENCE — REPRESENTATION OF Law. — The assignee of a 
mortgage met the mortgagor before time for redemption had expired. The 
mortgagor made it clear to the assignee that he would redeem, and thai he 
believed the time for redemption had been extended by reason of pending 
litigation concerning the mortgaged premises. The assignee, knowing that 
the litigation did not extend the time, said, “Yes,” without further comment. 
The mortgagor acted upon his belief as expressed. Held, that the assignee is 
estopped to deny that time for redemption had been extended. Fenderson v. 
Fenderson, 102 Atl. 69 (Me.). 

It is well settled that mere silence, a failure to assert one’s rights, may give 
rise to an equitable estoppel. Pickard v. Sears,6 A. & E. 469; Main v. Brown, 
56 Conn. 345, 15 Atl. 743. See 2 Pomeroy, Equity JURISPRUDENCE, 3 ed., 
§ 818; BicELow, EsToppEL, 6 ed., 648. See also 30 Harv. L. REv. 647. An 
intent to mislead or defraud is not necessary to an estoppel. Rogers v. Portland 
& Brunswick St. Ry., 100 Me. 86, 60 Atl. 713. It is generally stated as the 
settled rule that estoppel cannot be founded on a misrepresentation of law. 
Mason v. Harpers Ferry Bridge Co., 28 W. Va. 639; Whitwell v. Winslow, 134 
Mass. 343. The basis of this rule is either that everyone is presumed to know 
the law, or that a statement of law can be only an opinion. See Ewart, 
ESTOPPEL, 72 ef seg. However, an exception to the rule is recognized when 
the person making the statement is in a particularly good positon to know 
the law. Seward v. Johnson, 65 Mo. 102. A fortiori, a further exception to 
the general rule seems proper where, as in this case, the misrepresentation by 
a person who knows the law is made to a person clearly not knowing the law. 
A presumption of knowledge where there is known ignorance is unjustified. 
A statement of law should not be called an opinion when made and acted upon 
as a fact. See Ewart, EsSTopPeL, 72 ef seq. 


EvIDENCE — PAROL EVIDENCE — ADMISSIBILITY OF EVIDENCE AS TO A 
COLLATERAL AGREEMENT CONCERNING A NEGOTIABLE INSTRUMENT. — In- 
dorsee sued the indorser on a negotiable note. The defendant sought to put 
in evidence an agreement made by the indorsee to stamp above the indorse- 
ment, ‘Without recourse.” Held, that the evidence was not admissible to 
contradict the contract as evidenced by the blank indorsement. Lake Harriet 
State Bank, v. Miller, 164 N. W. 989 (Minn.). 

There seem to be four views as to when extrinsic evidence of a collateral 
agreement is admissible, in a suit between the parties to a negotiable instru- 
ment. One view would allow it only when recovery would result in circuity of 
action. See 2 Ames, CASES ON BILLS AND Notes, 804. Another view would 
not admit extrinsic evidence when it is offered to change one of the express 
terms of the instrument, but would admit it when it is offered to change one 
of the implied terms, i.e., a term attached to the instrument by operation of 
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law. Coughenour v. Suhre, 71 Pa. 462. See 4 WicMoRE, EVIDENCE, §§ 2443-2445. 
The third view applies the rule to negotiable instruments that is usually applied 
to collateral agreements concerning other writings, and admits extrinsic evi- 
dence on the theory that it does not alter the instrument but shows that the 
instrument was never enforceable. Burke v. Dulaney, 153 U. S. 228. The 
fourth view differs from the third in that it regards the instrument as enforce- 
able but subject to the defense arising from the collateral agreement, extrinsic 
evidence of this defense being admitted as is extrinsic evidence of the defense, 
fraud. Cf. American National Bank v. Cruger, 44 S. W. 1057 (Tex. Civ. 
App.). The principal case illustrates the hardship resulting from strict 
conformation to the parol-evidence rule. 


EVIDENCE — SIMILAR FACTS AND OCCURRENCES — POSSESSION OF GooDs 
OTHER THAN THOSE STOLEN. — The two defendants were indicted for larceny 
of jewelry to the value of $5,000. Evidence was admitted that, when arrested 
two months after the larceny charged, the defendants had in their possession 
jewelry to the value of $2,300, but none of the articles covered by the indict- 
ment. It appeared that defendants had no visible means of support. Held, 
that the evidence was properly admitted. Commonwealth v. Coyne, 117 N. E. 
337 (Mass.). : 

Any evidence having probative value is admissible, unless it falls within 
some rule of exclusion. See 1 WiGMORE, EVIDENCE, §10. See also J. B. 
Thayer, “Presumptions and the Law of Evidence,” 3 Harv. L. REv. 141, 144. 
Admissibility is usually a question not of the sufficiency of the evidence, but 
of its fitness to be considered. See Commonwealth v. Jeffries, 89 Mass. 548, 566. 
See also 1 W1GMORE, EvmENCE, §§ 28, 29. Logically relevant evidence is 
sometimes excluded, if its value is only remote. See MCKELVEY, EVIDENCE, 
128. The value of the evidence in the principal case, and consequently its 
admissibility, depends somewhat on the financial condition of the defendant. 
Under the circumstances shown, it would seem to be admissible. See Common- 
wealth v. Mulrey, 170 Mass. 103, 110, 111, 49 N. E. 91, 94. This evidence does 
not fall within the rule of exclusion as creating unfair prejudice. See 1 Wic- 
MORE, EVIDENCE, § 193. The decision seems to have the support of authority 
as well as principle. Carr v. State, 84 Ga. 250, 10 S. E. 626. Cf. Commonwealth 
v. Montgomery, 11 Met. -(Mass.) 534. But cf. United States v. Williams, 
168 U. S. 382, 396. See 1 WicMorE, EVIDENCE, § 154, n 


EXTRADITION — INTERSTATE EXTRADITION UNDER THE UNITED STATES 
CONSTITUTION — FUGITIVE FROM JUSTICE: PRISONER BROUGHT FROM REQ- 
UISITIONING STATE BY EXTRADITION PROCEEDINGS. — Petitioner was arrested 
in Texas, charged with a crime against that state. Before trial, he was extra- 
dited to California on requisition from the governor. The California charge 
was not pressed: and the governor of California, acting on requisition from 
Texas, issued a warrant to extradite him to Texas. He applies for a writ of 
habeas corpus. Held, that the prisoner be discharged. In re Whittington, 167 
Pac. 404 (Cal.). 

Since there is no state statute covering the question, extradition is governed 
solely by the provisions of the federal constitution. People ex rel. Corkran v. 
Hyatt, 172 N. Y. 176, 64 N. E. 825; In re Kopel, 148 Fed. 505. The Consti- 
tution provides only for the surrender of persons who “flee from justice.” 
U.S. Const. Art. IV, §2. State v. Hall, 115 N.C. 811, 20S. E. 729; People ex rel. 
Genna v. McLaughlin, 145 App. Div. 513, 130 N. Y. Supp. 458. It is the 
function of the executive to deal with the problems of extradition, and hence 
to determine whether the person requisitioned is a fugitive. Ex parte Reggel,- 
114 U.S. 642; Katyuga v. Cosgrove, 67 N. J. L. 213, 50 Atl. 679. But the courts 
have jurisdiction to pass on the validity of the imprisonment, and the finding 
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of the governor is not conclusive, but may be treated by the court much as the 
finding of a jury. Bruce v. Rayner, 124 Fed. 481; Robb v. Connolly, 111 U.S. 
624. Wherever the accused leaves the state of his own free will, he is con- 
clusively regarded as a fugitive from justice, and his real motive for leaving 
will not be inquired into. People ex rel. Draper v. Pinkerton, 17 Hun (N. Y.) 
199. Even where he was extradited into the state, he may yet be treated as a 
fugitive. Hackney v. Welsh, 107 Ind. 253, 8 N. E. 141. But it is difficult to 
conceive of a man, taken from a state by the arm of the law and continuously 
in custody, as a fugitive from that state. Hence the result reached by the court 
would seem to be sound. The case raises the same difficulty as the case of 
the extradition of a person for a crime which he committed, without being 
physically present in the state. Ex parte Hoffstot, 180 Fed. 240; Wilcox v. 
Nolze, 34 Ohio St. 520. The best remedy in such cases would seem to be 
state legislation. See 21 Harv. L. REv. 224. 


INJUNCTION — TRADE Unrions — UNLAWFUL Means. — The plaintiff, a 
mine owner, employed his men under a contract that they would not join a 
union while in his employ. The employment was terminable at will. The de- 
fendants, officers of the United Mine Workers, were endeavoring to induce 
plaintiff’s employees to agree to join their union. Held, defendants are en- 
joined from further approaching plaintiff’s employees inasmuch as they are 
inducing a breach of contract. Hitchman Coal & Coke Co. v. Mitchell et al., 
38 Sup. Ct. Rep. 6s. 

For a discussion of this case see Notes, p. 648. 


INSURANCE — LiaBILity INSURANCE — RIGHT OF THE INSURER TO CON- 
TROL Lit1GATION. — Under a policy insuring plaintiff against accidents in the 
operation of his automobile, but imposing no obligation on the company to 
settle out of court, after the insured had been sued the insurer refused to make 
a settlement for a sum less than the limit of the policy unless the insured con- 
tributed to the settlement, threatening to allow the case to go to trial, and 
subject the insured to the hazard of having a verdict against him in excess 
of the limit of the policy. Held, plaintiff cannot recover money so paid. Levin 
v. New England Casualty Co., 166 N. Y. Supp. 1055. 

The policy commits to the insurer the decision whether to settle or defend. 
Rumford Falls Paper Co. v. Fidelity & Casualty Co., 92 Me. 574, 43 Atl. 503; 
C. Schmidt & Sons Brewing Co. v. Travelers’ Ins. Co., 244 Pa. 286, go Atl. 653. 
But it should not be allowed to exercise this power mala fides, or for purposes of 
extortion. See New Orleans & C. R. R. v. Casualty Co., 114 La. 154, 159, 38 So. 
89, 92; Wisconsin Zinc Co. v. Fidelity & Deposit Co., 162 Wis. 39, 54, 155 N. W. 
1081, 1087. The facts of the main case suggest that the defendant was not 
acting in good faith. Therefore recovery should have been allowed under the 
principles governing a case of money received and held without consideration. 
See PoLtock, CONTRACTS (WILLISTON’S WALD’s ed.), 732. 


INSURANCE — RIGHT OF BENEFICIARY — WHETHER CONDITIONS OF RE- 
SERVED RIGHT TO CHANGE BENEFICIARY MUST BE STRICTLY COMPLIED WITH 
— WHETHER Divorce Acts AS REVOCATION. — The plaintiff was the benefi- 
ciary of a life-insurance policy taken out by her husband. The policy had 
been delivered to her on an oral agreement to pay the premiums, which agree- 
ment she fulfilled. The insured had the right to change the beneficiary by 
delivering the original policy to the insurance company for indorsement. After 
divorce from the plaintiff, the insured, representing the original as lost, induced 
the defendant company to issue a new policy. His mother was beneficiary 
thereunder, and, after his death, recovered thereon. The plaintiff now sues 
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on the original policy claiming as beneficiary and assignee. Held, that plain- 
tiff may recover. Lloyd v. Royal Union Mutual Life Ins. Co., 245 Fed. 162. 

It is well established that the beneficiary under an ordinary life-insurance 
policy has a vested interest. Mutual Life Ins. Co. v. Allen, 212 Ill. 134, 72 
N. E. 200; Washington Life Ins. Co. v. Berwald, 97 Tex. 111, 76 S. W. 442. 
See 13 Harv. L. REv. 682. Where the insured has reserved the right to change 
beneficiaries some cases hold that the beneficiary still has a vested right. Rob- 
erts v. N. W. Nat. Life Ins. Co., 143 Ga. 780, 85 S. E. 1043; Holder v. Pruden- 
tial Ins. Co., 77 S. C. 299, 57 S. E. 853. But the beneficiary’s vested right can 
exist only if the parties to the insurance contract intended that it should; and 
reservation of the right to change beneficiaries shows an obvious intent that 
no right should vest. Equitable Life Assurance Soc. v. Stough, 45 Ind. App. 
411, 89 N. E. 612; Hick v. North Western, etc. Co., 166 Iowa 532, 147 N. W. 
883. Paying the premiums gave to the beneficiary an equitable lien on the 
proceeds. Stockwell v. Mutual Life Ins. Co., 140 Cal. 198, 73 Pac. 833. See 17 
Harv. L. Rev. 203. Divorce, of itself, aside from statutory provisions, does 
not defeat the beneficiary’s right. Overhiser v. Mutual Life Ins. Co., 63 Ohio 
St. 77. To revoke a trust where the power to do so has been reserved, the 
stated conditions of revocation must be complied with. Tudor v. Vail, 195 
Mass. 18, 80 N. E. 590; Lippincott v. Williams, 63 N. J. Eq. 130, 51 Atl. 467. 
On this analogy the right of an insurance-policy beneficiary should not be cut 
off except through faithful fulfilment of the conditions of revocation. The de- 
cisions would seem to uphold such a view, without clearly stating the correct 
grounds. Canavan v. J. Hancock Mutual Life Ins. Co., 39 Misc. (N. Y.) 782, 
81 N. Y. Supp. 304; Sangunitio v. Goldey, 88 App. Div. 78, 84 N. Y. Supp. 980. 
But more than a matter of form was involved. Delivery of a stock certificate 
to a donee makes him irrevocably dominus of the shares and the rights repre- 
sented by it. Commonwealth v. Crompton, 137 Pa. 138. See AMES, CASES ON 
TRUSTS, 155, 156, n. The same apparently is true in the case of insurance 
policies. Harrison v. McCoulsey, 1 Md. Ch. 34; Crittenden v. Phoenix Co., 41 
Mich. 442. On these principles the decision in the principal case appears to be 
sound. 


INTOXICATING Liquors — LEGISLATION — CONSTITUTIONALITY: STATUTE 
PROHIBITING POSSESSION FOR PERSONAL UsE. — An act of the legislature of 
Idaho made it unlawful for any person to have in his possession within certain 
prohibition districts any intoxicating liquors not obtained under a permit as 
provided in theact. (1915, Idaho Session Laws, c. 11.) Plaintiff in error 
was arrested on the charge of violating this act by having in his possession a 
bottle of whisky for his own personal use. Held, that the act in question was 
not in conflict with the Fourteenth Amendment. Crane v. Campbell, 38 Sup. 
Ct. Rep. 98. 

There have been various decisions to the effect that statutes prohibiting 
possession for personal use violated state constitutional guarantees. State v. 
Williams, 146 N. C. 618, 61 S. E. 61; Ex parte Brown, 38 Tex. Cr. App. 295, 
42 S. W. 554. See FREUND, Potice Power, §§ 453, 454. The precise point 
seems never to have come up before under the federal constitution, though 
there is a strong dictum to the effect that a state may prohibit manufacture of 
intoxicating liquor for personal use. See Mugler v. Kansas, 123 U.S. 623, 662. 
Numerous cases, also, have upheld statutes prohibiting the sale or possession of 
game during the closed season, even though it was imported from another 
jurisdiction where it had been legally taken. Silz v. Hesterberg, 211 U. S. 31; 
Magner v. People, 97 Ill. 320; Smithv. State, 155 Ind. 611, 58 N. E. 1044. Contra, 
People v. Buffalo Fish Co., 164 N. Y. 93, 58 N. E. 34. A statute making it a 
misdemeanor to sell adulterated milk with or without fraudulent intent has 
likewise been held not a denial of due process. People v. West, 106 N. Y. 293, 
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12 N.E.610. The decision of the principal case would seem to follow from these 
authorities. Although a new application of the doctrine of administrative 
necessity, it does not seem in the light of modern tendencies to be an unwar- 
ranted one. 


INTOXICATING Liquors — LEGISLATION — VALIDITY OF STATE LEGISLA- 
TION UNDER THE WEBB-KENYON Law. — By statute, carriers doing business in 
the state were required to keep a comprehensive record of shipments of liquor. 
Said record was to be open to inspection by any citizen of the state. Defendant 
was indicted for a violation of this latter requirement. As a defense it was 
argued that the statute was void as attempting to regulate interstate com- 
merce. Held, that the statute is valid. Seaboard, etc. R..Co. v. North Carolina, 
S..C. U. S., No. 18, October Term, 1917. 

The Supreme Court was here-called upon to determine the validity of state 
legislation complementary to the Webb-Kenyon Law of 1913. The theory 
propounded to sustain such legislative action is that the states have a police 
power concurrent with, but inferior to, the commerce power of Congress; 
that it is impliedly the intent of Congress that this police power be forbidden 
to impose restraint on commerce, save that where uniformity of regulation is 
not essential; but that the impediment to its operation may be, and in certain 
cases by the Webb-Kenyon Law has been, removed by congressional action. 
See Clark Distilling Co. v. Western, etc. R. Co., 242 U. S. 311, 328, 329; Adams 
Express Co. v. Kentucky, 238 U.S. 190, 196-199. But to say that this is not a 
regulation of interstate commerce, but a mere extension of the police power, 
where it is obvious that such regulation is in fact accomplished, seems a rather 
arbitrary classification of governmental powers. To avoid this the following 
theory has been suggested: The states have concurrent power with congress 
over all interstate commerce, the latter having precedence. Presumptively 
there must be no restraint by the states on commerce requiring uniformity of 
regulation, but express enactment will rebut the presumption. Then the sole 
question is whether the state regulation is in harmony with the federal. See 
T. R. Powell, “The Webb-Kenyon Law,” 2 So. L. Q. 112, 137. What- 
ever the theory adopted, the statute in question was reasonably calcu- 
lated to give effect to the state’s power. State v. Seaboard, etc. R. Co., 169 
N. C. 295, 84 S. E. 283. Hence the soundness of the decision cannot be seri- 
ously questioned. 


LEGACIES — ADEMPTION — WHETHER ADEEMED BY SUBSEQUENT COVENANT 
TO Pay AN Equat Amount. — By will, a man left $30,000 to his wife. Later, 
by a separation agreement, he promised to pay her $30,000 if she survived 
him, and covenanted to secure payment by a legacy. The man died, and the 
wife now claims as legatee as well as creditor. Held, she can recover only as 
creditor. Rissmuller v. Balcom, [1917] 3 West. WKLY. REP. 535. 

It is generally stated that whether or not a legacy shall be adeemed by a 
gift or contract is solely a question of the intent of the testator. Johnson v. 
McDowell, 154 Iowa. 38, 134 N. W. 419. It has been pointed out, however, 
that this statement is not quite accurate, and that the testator’s intent must be 
communicated to and understood by the legatee before the death of the testator. 
In re Shields, [1912] 1 Ch. 591. Where an indebtedness is contracted after 
making the will, no presumption can arise that the legacy was meant to be 
satisfaction of the debt. See JARMAN, WILLS, 6 ed., 1172. Nor has-the fact 
that the creditor is the testator’s wife any significance. Fowler v. Fowler, 3 P. 
Wms. 353. But extrinsic evidence may be introduced to show it was under- 
stood that satisfaction of the legacy was intended. AJen v. Allen, 13 S. C. 512; 
Richards v. Humphreys, 15 Pick (Mass.) 133. Andsuch understanding may be 
sufficiently indicated by such an identity between the provision of the will and 
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those of the contract, as to make it appear that the latter was intended as a 
substitute. See Youngerman v. Youngerman, 136 Iowa, 488, 493. It would 
seem, therefore, that the decision in the principal case is sound. 


Lire EstaTEs — CHATTELS PERSONAL — PERSONALTY TO FoLLow Limita- 
TIONS OF REALTY. — Chattels and a fund were bequeathed to trustees to allow 
the chattels to devolve as heirlooms, and the income of the fund to be received 
by the persons from time to time in possession, or receipt of the rents and 
profits of estates which the testator had entailed to his four sons successively 
in tail male. It was provided that the chattels and the capital of the fund 
should not vest absolutely in any person in the line of the entail, living at the 
time of the testator’s death, but on the death of any such person should devolve, 
as to the chattels, “as heirlooms with the estates to the person next in the line 
of entail,” and as to the fund, “with the estates in like manner as if the said . 
sum” had been land of the estates. All four sons survived the testator. Upon 
the death of the two older sons the third son barred the entail. Held, that the 
third son is entitled to the fund absolutely, but the chattels followed the line 
of the entail. In re Fowler, [1917] 2 Ch. 307. 

Under the English authorities a chattel personal can be bequeathed, for life. 
In re Tritton, 6 Morr. Bankr. Cas. 250. Though the theory of the interest that 
the legatee for life takes is different in the old and the later authorities. Cf. In 
re Tritton, supra; Vachel v. Vachel, 1 Ch. Cas. 129. The former holds that the 
legatee for life takes the absolute property, subject to an executory devise, for 
later legatees of the chattel, while the latter holds that the legatee in fee takes 
the absolute interest subject to a use in the legatee for life. The bequest of a 
fee tail in a chattel personal, however, gives the legatee an absolute interest. 
Foley v. Burnell, 1 Bro. C. C. 274. Such a result is reached from the fact that 
the Statute De Donis, which created estates of fee tail, applied only to land. 
See 13 Epw.I,c.1. See also 2 BLACKSTONE, COMMENTARIES, 113; 1 WASHBURN, 
REAL Property, 6 ed., 86. The principal case shows the court construing its 
way, with the aid of words carefully used by the conveyancer, away from a 
bequest in fee tail to a bequest for life, thus getting nearer the testator’s intent. 
But on account of a prior decision, the court felt bound to disregard the 
testator’s probable intent, that the chattels should remain with the realty. 
Baroness Wesselenyi v. Jamieson, [1907] A. C. 440. 


RULE AGAINST PERPETUITIES — INTERESTS SUBJECT TO RULE — OPTION 
TO PurcHASE Stock. — An insurance company granted an unlimited option 
for the purchase of its entire capital stock at par. Stockholders seek to have 
the option annulled on the ground inter alia that it violates the rule against 
perpetuities. Held, that the option is valid. Kingston et al. v. Home Life Ins. 
Co., tor Atl. 898 (Del.). 

As the rule against perpetuities is aimed to prevent remoteness in the vesting 
of property interests, contracts are affected by it only in so far as they create 
such interests. An agreement to sell stock not obtainable on the market 
raises an equitable right in property because it is generally enforceable in 
specie. New England Co. v. Abbott, 162 Mass. 148, 33 N. E. 432; Johnson v. 
Brooks, 93 N. Y. 337. Contra, Barton v. DeWolf, 108 Ill. 195. Possibly equity 
would deny performance in the present case on the ground of resulting hard- 
ship. Friend v. Lamb, 152 Pa. 529, 25 Atl. 577; Chicago, etc. Ry. Co. v. 
Schoeneman, 90 Ill. 258. See 4 Pomeroy, Equity JURISDICTION, 3 ed., § 1405. 
But assuming this objection to be untenable, is the property right void as vio- 
lating the rule in question? An unlimited option to purchase land is invalid 
on this basis. London, etc. R. Co. v. Gomm, 20 Ch. D. 562; Barton v. Thaw, 
246 Pa. 348, 92 Atl. 312. See 18 Harv. L. REv. 379. The contingent trans- 
fer of chattels personal is subject to the rule. See Gray, RULE AGAINsT PER- 
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PETUITIES (3 ed.), § 319. Hence it would seem equally applicable to the present 
case. This difficulty might be overcome by invoking certain theories that have 
been applied in land-option cases. Exercising the option is said to cause a con- 
version which relates back to the grant thereof. Townley v. Bedwell, 14 Ves. 
591; Kerr v. Day, 14 Pa. 112. Contra, Smith v. Loewenstein, 50 Ohio St. 
346, 34 N. E. 159. This is a questionable extension cf equitable conversion and 
is confined to options to purchase the fee contained in leases. By another doc- 
trine an option-holder who is virtually the dominus of the property by reason 
of the attendant circumstances has a power which is a vested interest and not 
subject to the rule against perpetuities. Diffenderfer v. Public Schools, 120 
Mo. 447, 25 S. W. 542; Pollock v. Booth, Ir. R. 9 Eq. 229. Contra, Morrison v. 
Rossignol, 5 Cal. 64. See Kates, Future INTERESTS, § 260; Gray, RULE 
AGAINST PERPETUITIES, 3 ed., § 230. 


STATUTE OF FRAUDS — ORAL SALE OF PERSONALTY — PAYMENT BY CHECK. 
— Plaintiff agreed orally with the defendant to buy cattle and gave his check 
in full payment of the price. The defendant returned the check without pre- 
Senting it for payment. The plaintiff sued to recover damages for breach of 
contract, contending that the Statute of Frauds had been complied with. 
Held, that plaintiff cannot recover. Bates v. Dwinell, 164 N. W. 722 (Neb.). 

Section 17 of the Statute of Frauds requires that the buyer under an oral 
contract relating to personalty shall give something in part payment to bind 
the bargain. It has been held that the check of a buyer, drawn upon a deposit 
and accepted by the seller, has sufficient money value to satisfy the statute. 
McLure v. Sherman, 70 Fed. 190. This would seem wrong. If bare acceptance 
of a check would suffice, subsequent dishonoring could have no effect, as the 
statute once satisfied, remains so. Yet in such a case the court held that the 
statute was not satisfied. Hessberg v. Welsh, 147 N. Y. Supp. 44. If the paper 
is paid, undoubtedly the transaction is within the statute. Hunter v. Wetsell, 
84 N. Y. 549. Otherwise, such payment is conditional or a means of obtaining 
money, rather than the absolute payment required. Groomer v. McMillan, 
143 Mo. App. 612, 128 S. W. 285. See WILLISTON, SALES, § 98. The principal 
case adheres strictly to the spirit of the statute and renders more certain a 
point upon which the authority is scant. 


War — CONTRACTS BETWEEN CITIZENS OF BELLIGERENT COUNTRIES — 
DissoLutTion. — A charter-party for five years between an English company and 
a Dutch corporation, all of whose shares were held by Germans, and whose 
directors were Germans resident in Holland and controlled by a supervisory com- 
mittee of Germans, provided that in case of war the charterers and (or) owners 
should have the option of suspending the contract during hostilities. On the 
outbreak of war the Dutch company gave notice of its election to suspend the 
contract for the duration of the war. The English company petitioned for a 
decree of dissolution. Held, that the charter-party be dissolved. Clapham S. S. 
Co. v. Handels-en-Transport-M aatschappij Vulcaan, [1917] 2 K. B. 639. 

For a discussion of this case, see Notes, page 643. 


WILLs — CoNSTRUCTION — TRUST OR ABSOLUTE GIFT — AvoIDING RULE 
oF Morice v. THE BisHop or DurHAm. —A testator left the residue of 
his property in trust for various purposes, the last share of the income thereof 
to be paid to B. “or to any other person or persons whomsoever, as the trustee 
for the time being in the uncontrolled absolute discretion or pleasure of said 
trustee shall see fit.” Held, that the trustee takes this share beneficially. 
Norman v. Prince, tot Atl. 126 (R. L.). 

It seems reasonably clear that the testator intended to give the trustee such 
complete dominion over this share as amounts to the beneficial ownership 
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thereof. See Ellis v. Selby, 1 Myl. & Cr. 286, 299. And certainly the fulfil- 
ment of the intent of the testator is the final aim of the construction of a will. 
See Davison v. Wyman, 214 Mass. 192, 194, 100 N. E. 1105, 1106. Yet the 
decision in the principal case is opposed to a long line of cases construing simi- 
lar provisions. Thus courts quite uniformly have held that the use of the 
words “‘on trust” in itself sufficiently establishes an intent to create a trust. 
Buckle v. Bristow, to Jur. N. S. 1095; Yeap Cheah Neo v. Ong Cheng Neo, L. R. 
6 P. C. 381; Haskell v. Staples, 100 Atl. 148 (Me.). Similarly when property is 
left to a legatee designated by the name of executor or trustee, “to be disposed 
of as he thinks best,”’ or words of similar effect, it is generally held that the 
executor or trustee does not take beneficially. Ellis v. Selby, 1 Myl. & Cr. 286; 
Fowler v. Garlike, 1 Russ. & M. 232; Vezey v. Jamson, 1 Sim. & S. 69; Balfe v. 
Halpenny, [1904] 1 I. R. 486. If in addition to the phrase “‘on trust,” or the 
description as “trustee,” a separate legacy is given to the donee, courts consider 
the evidence practically conclusive of an intent to create a trust. Davison v. 
Wyman, 214 Mass. 192, 100 N. E. 1105; Haskell v. Staples, supra; Balfe v. 
Halpenny, supra. Contra, Gibbs v. Rumsey, 2 V. & B. 294; Ralston v. Telfair, 
17 N.C. 255. In all of the later cases the courts profess to be carrying out the 
intent of the testator. In fact, however, set judicial construction of these oft- 
recurring phrases have developed in some courts and find their way into the 
later decisions. The result is that dispositions like that in the principal case 
are unnecessarily thrust within the rule of Morice v. The Bishop of Durham; 
the intended trust fails for indefiniteness and the intent of the testator is com- 
pletely and needlessly thwarted. The principal case, therefore, is notable for 
its freedom from the constraint of decisions resting on the technicality of an 
earlier day, and for the intentional avoidance by the court of the unsatisfac- 
tory doctrine of Morice v. The Bishop of Durham. See J. B. Ames, “The Fail- 
ure of the Tilden Trust,” 5 Harv. L. Rev. 389; A. W. Scott, “Control of Prop- 
erty by the Dead,” 56 U. of Pa. L. REv. 527, 538, et seq. 
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THE LAw oF CONVERSION. By Renzo D. Bowers. Boston: Little, Brown, 
and Company. 1917. pp. lx, 583. 


Mr. Bowers, it would seem, has attempted the impossible. A satisfactory 
treatise on that peculiarily English development, the law governing liability 
for conversion of chattels, cannot be written without reference to the English 
cases. The author, it is true, has not attempted to treat the subject histori- 
cally. His aim is to produce a practical American law book. Somewhere 
between its covers there are cited a large number (more than 6000, the author 
tells us) of the American cases relating to its subject matter; and very many 
of these cases are summarized; and copious extracts from many opinions are 
given. One may, by the use of a rather comprehensive index or of the table 
of contents, find cases on most of the specific questions relating to conversion 
on which the courts of this country have had occasion to pass. It is, in this 
sense, a practical American law book. But there is little or no analysis of the 
principles underlying the subject. Why is it that one man may force another 
who has. intermeddled with his property to buy it? How far is the law of 
conversion a matter of procedure, and how far of substantive law? On these 
matters the book throws little light. The author simply tells us that, “‘it is 
said,” thus and so, and that, ‘on the other hand it is said,” contrariwise. Do 
not the encyclopedias and digests do as much? Austin W. Scort. 
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INTRODUCTION TO JuRISTIC PsycHotocy. By P.C. Bose. Calcutta: Thacker, 

. Spink, and Company. 

The idea of Mr. Bose’s book is admirable. It is becoming yearly more evi- 
dent that in the formulation of juristic theories full account must be taken 
of the advance of psychological science. We have too little realized how there 
lies implicitly in the theories of jurisprudence some theory as to human nature 
of Bentham, of Jhering; even of Duguit this is almost startlingly the case. 
Nor is it less true of the psychology of law in action. Criminology has been 
little less than revolutionized by the scientific analysis of character. No 
theories of procedure can be adequate which do not take account of what is 
known of perception and memory, of confession and the unconscious mind. 
It is, indeed, hardly too much to say, that the apparatus of law in the future 
will demand its psychological experts, not less surely than it demands today 
its medical and technical witnesses. 

A book which should sum up the present stage of knowledge, and pure 
indicate the substance of things hoped for, is greatly to be desired. Unfortu- 
nately it is with an entirely different book that Mr. Bose has provided us. 
He has, with marvelous industry and patience, culled from literally hundreds 
of sources quotations with a bearing upon the psychology of law, all of them 
interesting in themselves, but never at any point so orientated as to give 
birth dn his part to philosophic speculation. Much of his material belongs 
rather to a textbook on formal psychology than to a treatise of special char- 
acter. Chapters like those on “Life and Mind” are not only inadequate in 
themselves, but leave the reader in baffled doubt as to whether Mr. Bose really 
understands what are the essentials of a psychology of law. Quotation is 
heaped upon quotation without any visible process of induction. At no place 
is there any indication as to their source. Modernities, like Freud and Mercier, 
jostle the antiquated speculations of goodly ecclesiastics, like Archbishop 
Whately and old-time physiologists, like Carpenter. Tarde and Lombroso 
are quoted without any indication of their relative value. Tolstoi and J. M. 
Baldwin, Plowden, and a Mr. J. H. King, all seem to come as equal nourish- 
ment to the author’s voracious appetite. One title is perhaps as good as 
another; but it is somewhat humorous to call the book a juristic psychology. 

Probably the difficulty of using compositors imperfectly acquainted with 
the English language accounts for the enormous mass of irritating ae ne a8 
cal blunders. - H 





INTERNATIONAL CONVENTIONS AND THIRD STATES. A Monograph by Ronald 
F. Roxburgh. Longmans, Green & Company. 1917. pp. xvi, 1109. 


This monograph forms one of the series entitled “Contributions to Inter- 
national Law and Diplomacy,” edited by Professor Oppenheim of Cambridge 
University. The monograph was prepared by Mr. Roxburgh, recently Whewell 
International Law Scholar at Cambridge. 

Before the matter of treaties is considered, chapters are given upon third 
parties and contracts in municipal law, and upon the opinions of publicists. 
The influence of Roman law interpretations is traced both in state laws and in 
the opinions of the publicists. 

Mr. Roxburgh’ says that “The practice of states wholly confirms the 
unanimous view of publicists that a third state cannot incur legal obligation 
under a treaty to which it is not a party.” In support of this he cites the 
practice of the United States in regard to the observance of the treaties clos- 
ing the Bosporus and the Dardanelles. The United States has acquiesced in 
the exclusion, though affirming that its action is to be regarded as a matter of 
grace. Here the question may arise whether the formal statements of the 
United States, disclaiming the obligation to observe the treaty provisions, 
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outweighs the practice of the United States in observing the rules for many 
years (page 30). Indeed Mr. Roxburgh’s statement on page 95 should be read 
in connection with this section: “When a state in adopting a new practice 
makes an express proviso that it does so from motives of convenience or cour- 
tesy, this proviso will for a certain time prevent the growth of a conviction of 
legal duty; but if the practice is continued, and the proviso is not renewed, 
after lapse of time the proviso will cease to be effective, and a customary rule 
will grow up.” 

Mr. Roxburgh in maintaining that if “the treaty infringes the legal rights 
of a third state, that state is immediately entitled to intervene” (page 32), 
seems to go further than Professor Oppenheim would sanction, unless the word 
“intervene” be regarded as equivalent to “take action to maintain a right,” 
or unless there be some act by one of the parties to the treaty constituting an 
actual violation of the right of the third state. Some of the cases mentioned 
as grounds for intervention seem to be just grounds for action to maintain a 
right, or even for retaliation, while hardly grounds for intervention in the 
technical sense. 

In the chapter on treaties beneficial to third states there seems to be a ten- 
dency to give the policy of neutralization when embodied in treaty a legal 
standing, even for parties who have not signed the treaties. 

Speaking of the Hay-Pauncefote treaty in regard to the Panama Canal, the 
author says that “it is very probable that in the course of time this treaty will 
become the basis of a rule of customary international law,” even though now 
under this treaty between two states and under the principle pacta tertiis nec 
nocent nec prosunt, no rights may have accrued to third states. 

In order to make the attitude of the United States clear in regard to the 
Declaration of Paris, it would be} necessary to add on page 93 that the Presi- 
dent on April 26, 1898, declared that the United States would “adhere to the 
rules of the Declaration of Paris.” 

There would be a considerable difference of opinion on the view which Mr. 
Roxburgh seems to support that a lease of territory by one state to another 
implies a change in sovereignty which must be recognized by a third state. 
His contention that the owner of a servitude enjoys a right in rem, however, 
shows the recent tendency. 

There is throughout, as always in the use of an analogy, danger in pressing 
it too far. In using the analogy of treaties and contracts it should be shown 
that both bind the states parties to them, but that treaties in addition may 
partake of the nature of legislation as viewed from the obligation of nationals 
of the states. Legal rights and obligations having treaty sources often give 
rise to international difficulties through conflict of law. In this brief treatment 
the field of war and neutrality has scarcely been touched. Nevertheless it is 
fair to say that whether or not the conclusions of the book are accepted, it is 
entitled to a place in the series “Contributions to International Law and 
Diplomacy.” G. G. WILson. 





RoMAN LAW IN THE MODERN Wortp. By Charles Phineas Sherman. Three 
Volumes. Boston: The Boston Book Company, 1917. Volume I, History 
of Roman Law and its descent in English, French, German, Italian, 
Spanish, and other Modern Law, pp. xxvii, 413. Volume II, Manual of 
Roman Law illustrated by Anglo-American Law and Modern Codes, pp. 
xxxii, 496. Volume III, Subject Guides to the Texts of Roman Law, to 
Modern Codes and Legal Literature; Index to Volumes I-III, pp. 315. 


A book is in part, at least, to be measured by its own measure. This work, 
by one who has for years been a teacher of Roman law, in a school that has been 
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for many years . . . “alight shining in gross darkness,” which is written “for 
the general reader, the non-professional student, the law student and the law 
teacher”? must be taken seriously and held to a high standard. The first vol- 
ume, which contains four hundted and thirteen pages, attempts to cover the 
field of Roman law from its possible origin in Babylon through the monarchy, 
the early and later republics, the early and later empires, the period of debased 
popular Roman law, and the modern period following the reception of the Jus- 
tinian compilation of Roman law in Western Europe. It attempts to give a 
list of the great Roman jurists and the contribution of each to the law; a list 
of the great writers and thinkers who worked over the pure Roman law as 
studied in Western Europe or who attempted to apply its principles to the life 
that they found about them, together with a statement of the place of each in 
the history of law; to give a list of the law schools in which Roman law has ever 
been taught; and to give a detailed account of the history of Roman law in 
each of the modern states in which it is in any way in force. No matter how 
well it might be executed, an attempt to compress this mass of information 
into so small a space must, at best, result in a treatment of the subject in out- 
line, filled in with a list of dates and a few facts under each topic heading. 
Under such a treatment we have no presentation of the real growth of the 
Roman law from an historical point of view, no study of its internal develop- 
ment, no idea of its constant striving, while its vitality lasted, to adapt itself 
to the ever-changing needs of a society that gradually turned from a country 
town into a world empire, and no discussion of the constant struggle which is 
apparently just reaching its climax, to adapt the principles of the Roman law 
to the changed conditions of modern life. 

The second volume, which contains four hundred and ninety-six pages, is a 
manual of Roman law which attempts to set forth “the principles of the Civil 
law, more especially private law, arranged systematically in the order of a code 
and illustrated as to their survival from Anglo-American law and the modern 
Code as copiously as space will permit.” The code whose order is taken as a 
model is the French Civil Code. Now, the French Civil Code was a wonder- 
ful piece of work. Under high pressure a working system of law was produced 
which combined the mass of popular Roman law, Frankish and Norman cus- 
tomary law, pure Roman law, the writings of the French jurists and the Royal 
ordonnances, into a workable system, and which gave a much-needed uniform- 
ity, while it preserved much of the spirit of the old law. But its order has never 
been regarded as its chief merit, but rather as its great blemish. The clarity of 
thought, the simplicity of style, and the grasp of essential principles have mgde 
the French code great in spite of its order. It is unfortunate that this particu- 
lar order was selected. One of the immediate results of this selection has been 
that the great contribution of Roman law to juristic thought — the legal trans- 
action, the juristic act, the act in law — is treated as a topic of minor impor- 
tance and is placed under obligations ex contractu. To this great subject is given 
but a little over a page —a little more than is devoted to a discussion of res 
a religiosae and res sanctae —a fifth of one per cent of the entire 
manual. 

The third volume of three hundred and fifteen pages is made up of “ Subject- 
guides to the texts of Roman law, to the modern codes and legal literature,” a 
bibliography of Roman law and an index. 

The evolution of the law of Rome from the archaic law of a little city-state 
through the different stages of legal development, up to its ultimate perfection 
as the world law of a mighty empire is, in one sense, a unique phenomenon. To 
work out such a law a nation must possess a genius for law and for govern- 
ment. It must have such a geographical position, and it must be so favored 
by the course of history that it is able to build up and maintain the framework 
of an efficient administration, and to keep hostile powers at bay on its frontiers 
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by its armies, and to hold the sea by its navies so that its law can develop with- 
out external interferences. Unless these elements coexist its law will be crushed 
out by the brute force of the physical invader and destroyer on the one hand; 
or on the other, it will be crushed out by the impact of legal ideas and institu- 
tions so far superior to its own that the native product succumbs before the in- 
tellectual power of the spiritual invader and destroyer. Only one race besides 
the Roman has been able to develop its own law, and that is the English. Many 
kingdoms and empires have flourished and conquered in a material sense for 
long periods of time; and some, indeed, have endured down to this day, without 
the ability to develop a native system of law which could resist the alien invisi- 
ble invader that cannot be stopped by moat or castle, by trench or barrage fire. 
In France and Germany alike, there was a mass of primitive custom, much 
like that of England, which in the hands of a race of native legal genius might 
have developed into a complete and perfected system of law. Neither country 
possessed that genius. Without lawyers or judges who were technically trained 
in the native law administered by law tribunals, it remained in a condition of 
arrested development, while the world grew away from primitive conditions 
into medieval; and finally as modern progress began, it yielded the field, van- - 
quished by the law of conquered Rome. 

In another sense, therefore, the evolution of Roman law is not unique, and it 
cannot be understood if it is looked upon as unique. Many of the peculiarities 
of its development which seem to be most characteristically Roman, when con- 
sidered without reference to any other system, appear in their true light as 
universal when considered with reference to the development of other systems. 
There have been other powers, principalities, and empires besides those of the 
Roman and the Anglo-American. In many of the Aryan or Semitic peoples 
we find a development of archaic law which can well be placed by the side of the 
Twelve Tables. The Code of Hammurabi, compiled eighteen centuries before 
the Twelve Tables, formed a summing up of the juristic development of Baby- 
lon up to that time which, in the hands of a race of legal genius, favored by 
military success and by continuity of government, might well have served as a 
starting point for a development of law equal to that of Rome itself. The 
inability of any one of the states of Babylonia to secure that permanent prepon- 
derance which was necessary, in the absence of any ability on their part to co- 
operate, to secure peace and order, makes its internal history one of civil war, 
revolution, and counter revolution with a kaleidoscope shifting of political 
power; and its external history that of one who alternately is conqueror and 
conquered. Hammurabi’s code is therefore not an example of an early step in 
the evolution of a perfected system of law, but only a case of arrested develop- 
ment, — one out of many. If the Gauls had possessed political capacity equal 
to their bravery and dash as warriors, if the populace of Carthage had had even 
a fraction of the spirit of the Barca, or if the Mongol had begun his western 
raids four hundred years earlier, Roman law, too, might be classed as a case of 
arrested development. 

As each society develops it passes through much the same phases, and life 
propounds to law much the same problems. If any other society, such as 
England, were given an opportunity to go through all the stages of develop- 
ment that Rome underwent, the same problems that troubled Roman law would 
be submitted to it. The fact that Anglo-American law has attempted to solve 
many of the problems that perplexed Roman law does not in the least prove a 
conscious or deliberate borrowing or an unconscious influence; nor does the 
fact that many of the solutions given to similar problems are much the same, 
prove this. Even if there were no conscious borrowing and no subconscious in- 
fluence, many of these problems would be solved in much the same manner by 
each law to which it was submitted. Rome and England alike were Aryan, 
building on a common foundation of Aryan tradition, having from the first 
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many common ideas as to the family, property, and social organization. In- 
deed the wonder is that with so much common tradition and with such tempta- 
tion on the part of the common law while in its formative period to borrow from 
the Roman law as a beginning student may sometimes copy from one who is 
more advanced, the common law kept so aloof, borrowed so little, and regarded 
the Roman law rather as an example to be rivaled or surpassed by independent 
endeavor, than as a repository of learning to be copied blindly. 

There is one feature in the development of Roman law that is absolutely 
unique, and that is what Vinogradoff calls the ghost story of the Roman law, — 
the second life of the Roman law after the death of the body in which it first 
saw the light. At its resurrection after its long sleep it found a world that lacked 
historic sense or knowledge and that was ready to yield blind obedience to the 
written word, — a world that assumed the absolute authority of the Justinian 
compilations of the law without knowing or caring about the actual growth and 
origin of the rules and principles contained in the Digest, and which adopted as 
the first article of its faith the theory that there were no omissions in the Jus- 
tinian law, that it covered all cases present, past, and future, that it was all- 
sufficient for another race under a different social organization, and that the 
only task of the judge was the application of formal dialectic logic as a means of 
deducing the intention of the legislator from the rules of the statute. But theory 
cannot change fact, though it may blind our eyes to it. The reception of 
Roman law was not a reception of Roman life. Western Europe adopted Roman 
rules of decision. It could not adopt Roman legal relations. The result has been 
that the same formula which Justinian reénacted is repeated literally, and is 
thereupon given a different meaning, by its application to a different legal re- 
lation. This new legal relation is usually the closest analogy to the Roman 
legal relation that could be discovered. Sometimes the analogy is very close 
and sometimes very remote. In either case the Roman name is used and the 
Roman formula is repeated with the implicit belief that the law must therefore 
be the same. 

In Professor Sherman’s manual everything is drawn on a flat background. 
Historical perspective is lacking. The jus civile, the pretor’s edict, the writings 
of the Roman jurists and the imperial constitutions, the writings of the French 
and German jurists, the modern codes based on the civil law and the Anglo- 
American law are combined in a mosaic, without regard to time, place, or 
legal system. This is in part due to the fact that the history of the Roman law 
which is found in volume one is external, without regard to internal develop- 
ment or history of doctrine, and that volume two presents the analytical side 
without much regard to historical development. Dates are given, occasion- 
ally, it is true, but the book does not bring before us the gradual development 
of Roman law to meet new social conditions or to respond to the spiritual] effect 
- of new ideas. Legal ideas of the common law which resemble those of Roman 
law are assumed to be the result of deliberate and often of dishonest and unac- 
knowledged borrowing. In fact, this is one of the presuppositions which our 
author makes of all law, — that whatever resemblance is found, whether in 
arrangement, doctrine, or result, is due to copying. Assuming this presupposi- 
tion to be true, the author’s classification of England and the United States as 
civil-law countries is not unnatural. The common-law element is treated as a 
debasing alloy which prevents these countries from preserving civil law in its 
purest form. “The Institutes of Justinian are to be best explained as a common 
source of the fundamental ideas of Anglo-American as well as continental Euro- 
pean jurisprudence.” An illustration of this tendency of our author is found 
in the law of the family in Roman law and in Anglo-American law. Each 
begins in fact with the archaic concept of the family as the legal unit, each runs 
through its different steps of development, and each concludes with the individ- 
ualistic theory, in which the idea of the family dissolves into a series of relations 
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between the various members thereof. Our author, however, regards the 
Anglo-American law of husband and wife as one of the three most striking 
illustrations of a reénactment of Roman law in America. Our doctrine of im- 
possibility of performance is treated as identical with the Roman doctrines of 
vis major and casus fortuitus and as borrowed directly therefrom. These are 
examples taken at random. Practically every doctrine of common law or equity 
to which the most remote analogy can be found in Roman law is treated as a 
direct and deliberate borrowing from the latter. It may be added that if it is 
to be assumed that Anglo-American law is a debased form of Roman law, it is 
but a short step to use the time-honored method of teaching Roman law as 
proof as strong as holy writ that the case-method of studying common law is 
fundamentally wrong. 

Another presupposition is that Roman law is in most respects the ultimate 
ideal, the natural law revealed on earth, to which all other law must conform. 
Only here and there is an exception noted. One of these exceptions is of espe- 
cial interest. While many of the common-law problems in contract law are 
problems of universal jurisprudence, which appear in one form or another in 
every commercial and manufacturing community, the problem of considera- 
tion is peculiar to Anglo-American jurisprudence. Every system of law which 
attempts to enforce any executory informal contracts is puzzled to find a test 
for determining which to enforce and which to ignore; but only the Anglo- 
American law has taken consideration as the test; and it is this doctrine of con- 
sideration which has seemed to many students of contract law to be the most 
unfortunate feature of our law. Professor Sherman regards the Roman cause 
as a partial working out of the doctrine of consideration, — the grub out of 
which the butterfly of the modern doctrine is to arise. “‘Modern law has 
simply completed the evolution of this Roman doctrine by expressly making 
consideration a requisite for each contract.” 

The authorities upon which our author relies are many and diverse. Some 
of them are of value to the student. Ready reference is given to some of the 
standard French and German works, to specific passages of the Institutes, the 
Digest, the Code and Gaius, and to specific sections of modern codes.’ Many of 
them, on the other hand, are to authorities which of themselves can scarcely be 
regarded as final. Blackstone is relied upon for the history of the common law; 
and his admission that any specific doctrine comes from the civil law is regarded 
as conclusive; Spence is the ultimate authority for the influence of Roman law 
on Anglo-American law; Robinson for common law and civil law alike, and 
William’s “Institutes of Justinian” for Roman law. In spite of the relatively 
small amount of English works on Roman law, the bulk of the references other 
than specific ones to the Institute, Digest, Code, or Gaius are to English works. 
Some of these are valuable, many are of little or no value; and authorities of 
great value are omitted altogether. 

Fewer are the references to foreign authors, in spite of the enormous bulk of 
French and German juristic writing. Sins of omission are here more notice-_ 
able than sins of commission. For example, the only references under the text 
on the subject of mistake are to the Institutes, the Digest, Gaius and Robin- 
son’s “Elementary Law.” Neither the subject guide nor the bibliography 
gives a hint that Leonhard wrote on mistake. While Bethmann-Hollweg’s 
works on procedure appear in the subject guides and the bibliography, no refer- 
ence is made to them in the notes to the text on procedure. These examples, 
selected at random, are characteristic of the annotation of the text. The refer- 
ences, however, are the most valuable portion of the book. 

The typographical errors which appear occasionally should not be charged 
to the author. No one, especially under present conditions, wishes to be held 
liable for the short-comings of the compositor and the proof reader. © 

W. H. Pace. 





